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INTRODUCTION 

he use of juries in criminal trials has long been a key component of the 
American justice system. In fact, the U.S. Supreme Court stated, “[t]he 

petit jury has occupied a central position in our system of justice by safeguarding 
a person accused of crime against the arbitrary exercise of power by prosecutor or 
judge.”1 The jury selection process, though varying state by state, can be explained 
as follows: citizens from the community are randomly summoned to a specific 
courtroom for a case; then a subgroup of prospective jurors are questioned by the 
judge and attorneys for both sides where they may be excused by the judge; lastly 
the attorneys are given the opportunity to challenge prospective jurors for cause 
and are usually afforded a certain number of peremptory strikes.2 These 
peremptory strikes “traditionally may be used to remove any potential juror for any 
reason—no questions asked.”3 

For a black defendant in 1980s Kentucky, this process resulted in the 
prosecutor using peremptory challenges to strike all of the black prospective jurors, 
and the defendant was subsequently tried and convicted by an all-white jury.4 
Appeals from that case went all the way to the U.S. Supreme Court and culminated 
in the landmark Batson v. Kentucky decision that has spawned much progeny, 
influencing claims of racial discrimination in the use of peremptory challenges.5 
In Batson, the Court stated “[t]he harm from discriminatory jury selection extends 
beyond that inflicted on the defendant and the excluded juror to touch the entire 
community. Selection procedures that purposefully exclude black persons from 
juries undermine public confidence in the fairness of our system of justice.”6 The 
Court felt that judicial integrity was at stake where prosecutors were allowed to 
use peremptory strikes to eliminate racial minorities from juries. This new lofty 
goal of preventing racial discrimination in jury selection produced more questions 
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 1. Batson v. Kentucky, 476 U.S. 79, 86 (1986) (citing Duncan v. Louisiana, 391 U.S. 145, 156 
(1968)). 

 2. Flowers v. Mississippi, 139 S. Ct. 2228, 2238 (2019). 

 3. Id. 

 4. Batson, 476 U.S. at 83. 

 5. See generally id. 

 6. Id. at 87. 
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about application of the Batson doctrine and its actual usefulness in ending this 
type of discrimination. 

Nearly four decades later, the U.S. Supreme Court is still struggling with 
questions regarding racial discrimination in jury selection. In 2019, the Court 
released a new decision, Flowers v. Mississippi, detailing another black man’s 
battle to receive a fair trial that was free from discrimination in jury selection.7 
Curtis Flowers’ legal saga has been incredible, spanning twenty plus years and six 
trials thus far. Each trial was prosecuted by the same white man, Doug Evans. Two 
of the trials ended in mistrial and the other convictions were reversed, with two 
Mississippi state courts finding Batson violations.8 The U.S. Supreme Court found 
“the State employed its peremptory challenges to strike 41 of the 42 black 
prospective jurors that it could have struck.”9 These staggering statistics, and other 
evidence, convinced the court that the prosecutor had purposefully discriminated 
against black prospective jurors during jury selection in Flowers’s sixth trial. 

This note details the history of U.S. Supreme Court decisions concerning the 
use of peremptory challenges to racially discriminate during jury selection and how 
its most recent decision may alter the approaches taken by lower courts in 
analyzing those claims. Part I lays the groundwork for why this is an important 
issue, shows the issue’s progression through a series of cases at the U.S. Supreme 
Court, details the landmark decision on the issue, and provides a discussion of 
criticism and praise of the doctrine. Part II explores a small sampling of lower court 
decisions regarding the doctrine to analyze various approaches to tackling this type 
of claim. Part III is dedicated to an extensive discussion of the Curtis Flowers cases 
and the Court’s opinion in Flowers v. Mississippi.10 Part IV will examine how the 
Court’s Flowers opinion may alter the manner in which lower courts analyze 
claims of racial discrimination in the use of peremptory challenges. 

I. THE VALUE OF EQUAL PROTECTION IN JURY SELECTION 

The U.S. Supreme Court utilized the Equal Protection Clause of the U.S. 
Constitution to declare racial discrimination in jury selection as unconstitutional, 
though there is debate as to whether this conflicts with the original understanding 
of the Sixth Amendment.11 So why did the Court interpret the clause in such a 
manner? Why does it matter that jury selection be racially unbiased? The Court 
has said “[t]he petit jury has occupied a central position in our system of justice by 
safeguarding a person accused of crime against the arbitrary exercise of power by 
prosecutor or judge.”12 Further, the Sixth Amendment guarantees criminal 

 

 7. See generally Flowers, 139 S. Ct. 2228. 

 8. Id. at 2235. 

 9. Id. 

 10. See generally Flowers, 139 S. Ct. 2228. 

 11. See generally U.S. CONST. amend. XIV, § 1; Albert W. Alschuler & Andrew G. Deiss, A 
Brief History of the Criminal Jury in the United States, 61 U. CHI. L. REV. 867, 887 (1994). 

 12. Batson v. Kentucky, 476 U.S. 79, 86 (1986) (citing Duncan v. Louisiana, 391 U.S. 145, 156 
(1968)). 
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defendants the right to an “impartial jury.”13 Given the mandate of the Sixth 
Amendment, “[p]urposeful racial discrimination in selection of the venire violates 
a defendant’s right to equal protection because it denies him the protection that a 
trial by jury is intended to secure.”14 

When viewing jury selection as a tool in a democratic judicial process, it is 
logical to believe that it should be free from racial bias. Most people agree that 
one’s race does not impact their ability to be a juror. Therefore, the jury selection 
process should include protections against racial prejudice in order to avoid 
convictions tainted by the influence of improper bias. Prospective jurors, 
regardless of race, should have the opportunity to participate in the judicial 
process. In fact, the Court views jury service as an essential aspect of civic 
participation and stated that “[o]ther than voting, serving on a jury is the most 
substantial opportunity that most citizens have to participate in the democratic 
process.”15 

A. Pre-Batson approach to Racial Bias in Jury Selection 

The early use of peremptory challenges in jury selection went largely 
unchecked.16 The first U.S. Supreme Court case to consider the issue of racial 
discrimination in jury selection was Strauder v. West Virginia in 1879.17 The Court 
held that a state statute, which provided that only white men could serve as jurors, 
violated the Equal Protection Clause.18 The opinion explained the significance of 
the fact that black citizens were singled out for denial of equal protection by stating 
that it is “practically a brand upon them, affixed by the law, an assertion of their 
inferiority, and a stimulant to that race prejudice which is an impediment to 
securing to individuals of the race that equal justice which the law aims to secure 
to all others.”19 

The next notable U.S. Supreme Court case to tackle racial discrimination in 
jury selection was not until 1965, in Swain v. Alabama.20 In that case, the Court 
held “a State’s purposeful or deliberate denial to Negroes on account of race of 
participation as jurors in the administration of justice violates the Equal Protection 
Clause.”21 The Court noted that in the county where the case originated, no black 
person had served on a petit jury since approximately 1950.22 In the case before 
the Court, the prosecutor used peremptory strikes against every prospective black 

 

 13. U.S. CONST. amend. VI. 

 14. Batson, 476 U.S. at 86. 

 15. Flowers v. Mississippi, 139 S. Ct. 2228, 2238 (2019) (citing Powers v. Ohio, 499 U.S. 400, 
407 (1991)). 

 16. While there are statutes addressing peremptory challenges, they do not discuss any limits 
regarding their discriminatory use. See FED. R. CRIM. P. 24(b); MISS. CODE ANN. § 99-17-3 (West 
2019); OHIO REV. CODE ANN. § 2945.21 (West 2019); IND. CODE ANN. § 35-37-1-3 (West 2019). 

 17. See generally Strauder v. West Virginia, 100 U.S. 303 (1879). 

 18. Id. at 310. 

 19. Id. at 308. 

 20. See generally Swain v. Alabama, 380 U.S. 202 (1965). 

 21. Swain, 380 U.S. at 203-04. 

 22. Id. at 205. 



92 UNIVERSITY OF TOLEDO LAW REVIEW [Vol. 52 

juror that he could.23 However, the Court found that the defendant failed to prove 
racial discrimination in his trial.24 The Court stated “we cannot hold that the 
striking of Negroes in a particular case is a denial of equal protection of the laws.”25 

However, the Court seemed open to another possibility. “[W]hen the 
prosecutor in a county, in case after case . . . is responsible for the removal of 
Negroes who . . . have survived challenges for cause, with the result that no 
Negroes ever serve on petit juries, the Fourteenth Amendment claim takes on 
added significance.”26 Of course, the requirement of a showing of systematic racial 
discrimination over a period of time is a very high bar that many challengers will 
not be able to meet.27 This requirement leads to the basic assumption that 
prosecutors are free to use peremptory challenges in a racially discriminatory 
manner, unless the defendant can find enough proof to show a years-long pattern 
of excluding black jurors.28 Clearly, this is a monumental task and likely an 
insurmountable barrier to successfully making this type of claim. 

B. The Landmark U.S. Supreme Court Batson Decision 

Given the dismal state of affairs left by Swain, the Court’s landmark decision 
in Batson v. Kentucky represented a major turning point in the effort to prevent 
racial discrimination in the use of peremptory challenges.29 The Court explicitly 
rejected Swain’s stringent burden of proof standard for a defendant to establish a 
violation of the Equal Protection Clause.30 The Court began by explaining that “the 
Equal Protection Clause forbids the prosecutor to challenge potential jurors solely 
on account of their race or on the assumption that black jurors as a group will be 
unable impartially to consider the State’s case against a black defendant.”31 

Most importantly, the Court established the three-step burden-shifting 
process to be used in analyzing claims of racial discrimination in the use of 
peremptory strikes.32 First, the challenger has the burden of making a prima facie 
case of purposeful discrimination.33 This is accomplished by “showing that the 
totality of the relevant facts gives rise to an inference of discriminatory purpose.”34 
The showing can include evidence of systematic exclusion over time, like the proof 
that was called for in Swain.35 But now, “a defendant may make a prima facie 

 

 23. Id. 

 24. Id. at 206. 

 25. Id. at 221. 

 26. Id. at 223. 

 27. Nina Totenberg, Supreme Court Takes On Racial Discrimination In Jury Selection, NPR 
(Nov. 2, 2015, 5:00 AM), https://www.npr.org/2015/11/02/452898470/supreme-court-takes-on-
racial-discrimination-in-jury-selection. 

 28. Id. 

 29. See generally Batson v. Kentucky, 476 U.S. 79 (1986). 

 30. Batson, 476 U.S. at 91-93. 

 31. Id. at 89. 

 32. Id. at 93-98. 

 33. Id. at 93-94. 

 34. Id. at 94. 

 35. Id. at 94; Swain v. Alabama, 380 U.S. 202, 223 (1965). 
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showing of purposeful racial discrimination in selection of the venire by relying 
solely on the facts concerning its selection in his case.”36 The Court also provided 
a few other examples of evidence that may lead to an inference of discrimination. 
These included a pattern of strikes against black prospective jurors and the 
questions asked by the prosecutor during the jury selection process.37 In deciding 
whether the challenger has satisfied the first step, “the trial court should consider 
all relevant circumstances.”38 

Second, after the challenger satisfies the first step, the State must provide race 
neutral reasons for the strikes.39 General assertions that there was no discrimination 
in the strikes will not be enough to meet this burden.40 Also, the prosecutor’s 
statement “that he challenged jurors of the defendant’s race on the assumption—
or his intuitive judgment—that they would be partial to the defendant because of 
their shared race” cannot be used to rebut the prima facie case established by the 
challenger.41 Third, the trial court has the “duty to determine if the defendant has 
established purposeful discrimination.”42 The Batson opinion did not elaborate as 
to how a court should conduct an analysis under the third step of the burden-
shifting process. The general framework described in the opinion leaves many 
questions unanswered regarding how lower courts are to fully analyze a Batson 
challenge. 

C. Criticism of Batson 

The first major criticism of the Batson decision came from Justice Marshall’s 
concurrence in the case. He felt that the framework established in Batson would 
not be enough to end racial discrimination in jury selection and that the real 
solution was to eliminate peremptory challenges altogether.43 He further explained 
his argument by stating “[t]he inherent potential of peremptory challenges to 
distort the jury process by permitting the exclusion of jurors on racial grounds 
should ideally lead the Court to ban them entirely from the criminal justice 
system.”44 

Marshall also identified the flaws in the burden-shifting process set forth by 
the majority. As for the first step, “defendants cannot attack the discriminatory use 
of peremptory challenges at all unless the challenges are so flagrant as to establish 
a prima facie case.”45 He felt that given this standard, “[p]rosecutors are left free 
to discriminate against blacks in jury selection provided that they hold that 

 

 36. Batson, 476 U.S. at 95 (emphasis in original). 

 37. Id. at 97. 

 38. Id. at 96-97. 

 39. Id. at 94. 

 40. Batson v. Kentucky, 476 U.S. 79, 94 (1986). 

 41. Id. at 97. 

 42. Id. at 98. 

 43. Id. at 102-03 (Marshall, J., concurring). 

 44. Id. at 107. 

 45. Id. at 105. 
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discrimination to an “acceptable” level.”46 As for the second and third steps, he 
explained why they are equally unhelpful in actually preventing racial 
discrimination. Even when a defendant is able to establish a prima facie case, it 
will be extremely difficult for the trial court to accurately assess the prosecutor’s 
motives.47 Further, “[a]ny prosecutor can easily assert facially neutral reasons for 
striking a juror, and trial courts are ill equipped to second-guess those reasons.”48 

Affecting every step of the burden-shifting process is the possibility of 
conscious or unconscious racial bias by the prosecutor or the judge entering into 
the analysis of a Batson challenge.49 This concern is further illustrated by Justice 
Marshall’s statement that, “[e]ven if all parties approach the Court’s mandate with 
the best of conscious intentions, that mandate requires them to confront and 
overcome their own racism on all levels—a challenge I doubt all of them can 
meet.”50 Justice Marshall’s concurrence raised valid and grave concerns about the 
effectiveness of the framework set out in Batson to combat racial discrimination 
in the use of peremptory challenges. 

Other works criticizing Batson have echoed concerns about the flaws 
exposed by Justice Marshall. It is continuously argued that it is too easy for 
prosecutors to satisfy the second step requiring a race neutral reasoning for the 
challenged strike.51 Explanations that concern age, occupation, religion, and 
demeanor can be accepted as race neutral.52 In a data collection spanning 1986 to 
1993, only 17.80% of 2,994 proffered race neutral explanations were deemed to 
be not racially neutral.53 It has been held that, “[t]he prosecutor has so much 
freedom that she practically cannot get caught unless she picks a demonstrably 
false or explicitly race-based justification.”54 Scholars have proposed that the race 
neutral requirement be replaced with “the peculiar-characteristic standard.”55 This 
system would allow for purposeful discrimination to be found when the 
“justification is based on a characteristic that is exclusive to one protected group – 
a peculiar characteristic.”56 This would be a more expansive approach than the 
existing Batson doctrine that could help prevent thinly veiled, racially charged 
justifications from being deemed race neutral. However, this standard has yet to 
be endorsed by the U.S. Supreme Court. 

 

 46. Id. 

 47. Id. 

 48. Id. at 106. 

 49. Id. (Marshall, J., concurring). 

 50. Batson v. Kentucky, 476 U.S. 79, 106 (1986) (Marshall, J., concurring). 

 51. See generally Michael J. Raphael & Edward J. Ungvarsky, Excuses, Excuses: Neutral 
Explanations Under Batson v. Kentucky, 27 U. MICH. J.L. REFORM 229 (1993). 

 52. Id. at 238-48. 

 53. Kenneth J. Melilli, Batson in Practice: What We Have Learned About Batson and 
Peremptory Challenges, 71 NOTRE DAME L. REV. 447, 479 (1996). 

 54. Jonathan Abel, Batson’s Appellate Appeal and Trial Tribulations, 118 COLUM. L. REV. 713, 
720 (2018). 

 55. Quin M. Sorenson, Backdooring Batson: The Improper Use of Racial Memory and Other 
“Peculiar” Characteristics in Juror Challenges, 35 COLUM. HUM. RTS. L. REV. 71, 72 (2003). 

 56. Id. at 73. 
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The conscious and unconscious bias issue spotted by Justice Marshall is 
reiterated as an underlying loophole to prevent a finding of a Batson violation.57 
Especially in the context of the use of peremptory challenges, “race . . . based 
stereotypes almost inevitably affect people’s judgment and decision-making, even 
if people do not consciously allow these stereotypes to affect their judgment.”58 
Therefore, “the crucial question regarding . . . [the] discrimination should not be 
whether the attorney was consciously discriminating . . . but rather whether the 
attorney would have challenged the potential juror but for the juror’s race . . . .”59 
Overall, it seems unreasonable to deny that racial stereotypes influence jury 
selection, especially with a racially-charged case. “Simply put, race matters. It is a 
sad reality, but even in today’s courtroom, it is a reality.”60 

Yet another theory is that the larger problem with Batson is that it actually 
gets in the way of guaranteeing an impartial jury.61 It is believed that Batson 
“prohibits lawyers from stereotyping . . . even when done for the constitutionally 
important goal of rooting out bias. A lawyer representing a black client . . . may 
not presume that white jurors are more likely than black jurors to be biased against 
a black defendant or victim.”62 Rather than striving for color blindness in jury 
selection, it is argued that the focus should be on impartiality and diversity.63 
Clearly, there is much scholarship concerning all of the problems with Batson, but 
there is some quiet praise for the doctrine as well. 

D. Praise of Batson 

Batson is praised as an effective appellate tool, rather than an efficient trial 
level instrument to prevent racial discrimination in real time.64 Despite its 
shortcomings, the Batson doctrine is described as “the strongest antidiscrimination 
doctrine available to litigants.”65 Further, the reward for winning a Batson 
challenge on appeal is more significant than at trial.66 The remedy for a Batson 
violation, on appeal, is an automatic reversal of the conviction, as it is a structural 
error.67 Also, with Batson appeals, the challenger may use extra-record evidence—
i.e., evidence not in the record of the trial proceedings—to show the prosecutor’s 

 

 57. See generally Antony Page, Batson’s Blind-Spot: Unconscious Stereotyping and the 
Peremptory Challenge, 85 B.U. L. REV. 155 (2005). 

 58. Antony Page, Batson’s Blind-Spot: Unconscious Stereotyping and the Peremptory 
Challenge, 85 B.U. L. REV. 155, 160 (2005). 

 59. Id. at 159-60. 

 60. H. Mitchell Caldwell & Adrienne M. Hewitt, Shades of Guilt: Combating the Continuing 
Influence upon Jury Selection of Racial Stereotyping in Post-Batson Trials, 38 AM. J. TRIAL ADVOC. 
67, 69 (2014). 

 61. Tania Tetlow, Why Batson Misses the Point, 97 IOWA L. REV. 1713, 1715 (2012). 

 62. Id. 

 63. Id. at 1743. 

 64. See generally Abel, supra note 54. 

 65. Id. at 716. 

 66. Id. at 734. 

 67. Id. at 734. 



96 UNIVERSITY OF TOLEDO LAW REVIEW [Vol. 52 

intent.68 This extra-record evidence can include, but is not limited to, jury selection 
notes, the prosecutor’s behavior in other cases and outside of the courtroom, the 
prosecutor’s office policies, and comparative juror analysis.69 

Other scholarships concerning Batson have taken a different view of the 
doctrine to consider its value from a legal ethics standpoint.70 It is argued that “the 
Batson procedure enforces a normative framework of legal ethics, providing an 
aspirational standard for the legal profession.”71 Batson, considered ethically, 
“fosters a nondiscrimination norm as part of the norm of professionalism.”72 

A better understanding of the evolution of the Batson doctrine can be gleaned 
by examining later U.S. Supreme Court decisions regarding the use of peremptory 
challenges. 

E. Post-Batson U.S. Supreme Court Cases 

U.S. Supreme Court cases regarding racial discrimination in the use of 
peremptory challenges, after Batson, have expanded the doctrine, while also 
weakening it at times. Several early cases represented fairly large expansions. The 
Court held in Powers v. Ohio that “a criminal defendant may object to race-based 
exclusions of jurors effected through peremptory challenges whether or not the 
defendant and the excluded jurors share the same race.”73 Previously, in Batson, 
the Court required the defendant to show that he was a member of a minority racial 
group and that prospective jurors of his same race were being struck.74 Further, in 
Edmonson v. Leesville Concrete Company, the Court held that the doctrine was 
applicable to civil cases as well as criminal ones.75 In 1994, the Court expanded 
Batson to cover gender discrimination along with racial discrimination.76 

Then, the Court backtracked on the doctrine in Hernandez v. New York.77 In 
this case, the prosecutor used peremptory strikes against Latino bilingual jurors, 
the proffered race neutral reason being that he felt “very uncertain that they would 
be able to listen and follow the interpreter.”78 In regard to the second step of the 
burden-shifting process, the Court elaborated that “[u]nless a discriminatory intent 
is inherent in the prosecutor’s explanation, the reason offered will be deemed race 

 

 68. Id. at 737-38. 

 69. Id. at 738-50. 

 70. See generally Laura I. Appleman, Reports of Batson’s Death Have Been Greatly 
Exaggerated: How the Batson Doctrine Enforces a Normative Framework of Legal Ethics, 78 TEMP. 
L. REV. 607 (2005). 

 71. Laura I. Appleman, Reports of Batson’s Death Have Been Greatly Exaggerated: How the 
Batson Doctrine Enforces a Normative Framework of Legal Ethics, 78 TEMP. L. REV. 607, 608 
(2005). 

 72. Id. at 610. 

 73. Powers v. Ohio, 499 U.S. 400, 402 (1991). 

 74. Batson v. Kentucky, 476 U.S. 79, 96 (1986) (citing Castaneda v. Partida, 430 U.S. 482, 494 
(1977)). 

 75. Edmonson v. Leesville Concrete Co., 500 U.S. 614, 630 (1991). 

 76. See generally J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994). 

 77. See generally Hernandez v. New York, 500 U.S. 352 (1991). 

 78. Hernandez v. New York, 500 U.S. 352, 356 (1991). 
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neutral.”79 The Court declared that “[n]othing in the prosecutor’s explanation 
shows that he chose to exclude jurors who hesitated in answering questions about 
following the interpreter because he wanted to prevent bilingual Latinos from 
serving on the jury.”80 Discriminatory impact was not enough to cause the Court 
to deem the proffered reason not race neutral.81 The dissent believed that 
peremptorily striking Spanish-speaking prospective jurors is connected to race, as 
the dissent stated, “the justification would inevitably result in a disproportionate 
disqualification of Spanish-speaking venirepersons.”82 But Justice Kennedy’s 
plurality opinion did not see it this way and affirmed the state court rejection of the 
challenger’s Batson claim.83 This decision limited the analysis of a proffered race 
neutral reason under step two, even though the explanation was arguably 
connected to race. With Hernandez, the Court passed on a key opportunity to 
broaden the doctrine. 

In a later case, the Court again appeared to loosen the requirements under the 
second step of the Batson burden-shifting process with a decision favoring the 
prosecution. Previously, in Batson, the Court articulated that the proffered race 
neutral reason for the strike must be related to the particular case.84 Then in Purkett 
v. Elem, the Court held that the race neutral reason offered does not have to be 
persuasive or even plausible in the second step.85 The Court admonished the lower 
court for focusing on the reasonableness of the proffered reason and not its 
genuineness.86 

For a brief time, the Court returned to broadening the Batson doctrine rather 
than limiting it. In 2003, the Court heard Miller-El v. Cockrell (commonly known 
as Miller-El I), a case where ten of eleven eligible black jurors were struck by the 
State using peremptory challenges.87 The evidence in various forms—including 
statistical evidence, comparative juror analysis, disparate questioning, and 
evidence of a policy to exclude minority jurors by the District Attorney’s Office—
led the Court to conclude that the trial court clearly erred in finding that “there was 
not even the inference of discrimination to support a prima facie case.”88 In this 
opinion, the Court thoroughly considered all the evidence the challenger presented 
to support his Batson claim and expressed concern over that fact that the district 
court “did not give full consideration to the substantial evidence.”89 

In 2005, with Johnson v. California, the Court corrected a state court’s 
erroneous understanding of the first step in the Batson burden-shifting process.90 
California was applying a “more likely than not” standard when determining 

 

 79. Id. at 360. 

 80. Id. at 362 (emphasis in original). 

 81. Id. 

 82. Id. at 379 (Stevens & Blackmun, JJ., dissenting). 

 83. Id. at 372. 

 84. Batson v. Kentucky, 476 U.S. 79, 98 (1986). 

 85. Purkett v. Elem, 514 U.S. 765, 768 (1995). 

 86. Id. at 769. 

 87. Miller-El v. Cockrell, 537 U.S. 322, 326 (2003). 

 88. Id. at 347. 

 89. Id. at 341. 

 90. See generally Johnson v. California, 545 U.S. 162 (2005). 
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whether a defendant made a prima facie case of discrimination.91 The Court held 
that California’s standard was “an inappropriate yardstick by which to measure the 
sufficiency of a prima facie case.”92 As the Court reaffirmed through Johnson, 
Batson only requires that the evidence offered by the challenger “gives rise to an 
inference of discriminatory purpose.”93 Clearly, this is less stringent than the “more 
likely than not” standard that was used by California. The Court’s reiteration of 
the proper standard for considering step one explains how simple it should be for 
a challenger to show a prima facie case of racial discrimination. 

Miller-El v. Dretke (commonly known as Miller-El II) offered the Court 
another chance to strengthen the Batson doctrine.94 The opinion advocated for 
lower courts to engage in a more thorough and rigorous analysis of proffered race 
neutral reasons for strikes.95 “A Batson challenge does not call for a mere exercise 
in thinking up any rational basis. If the stated reason does not hold up, its pretextual 
significance does not fade because a . . . court, can imagine a reason that might not 
have been shown up as false.”96 The Court examined all of the evidence offered by 
the challenger and found that when it was considered cumulatively, it was 
impossible to find that there was no discrimination.97 

The bare statistics were astonishing, with the prosecution striking ninety-one 
percent of the prospective black jurors.98 A comparative juror analysis of 
prospective black jurors, who were struck, and seated white jurors further revealed 
that the proffered race neutral reasons were pretextual.99 Reasons given for striking 
black panelists applied equally to white panelists who served on the jury, which 
tends to prove discrimination.100 With one black prospective juror, the prosecutor 
mischaracterized his testimony when supplying a reason for the strike.101 Once this 
was pointed out, he “suddenly” came up with another reason.102 The Court found 
“[i]t would be difficult to credit the State’s new explanation, which reeks of 
afterthought.”103 

There was also apparent disparate treatment in the questioning of prospective 
black and white jurors.104 For example, fifty-three percent of black venire members 
were told a graphic script about the death penalty before being questioned, 
compared to only six percent of white jurors.105 The Court also noted the history 
of the racial discrimination by prosecutors in the county, saying that “for decades 

 

 91. Johnson v. California, 545 U.S. 162, 168 (2005). 

 92. Id. 

 93. Id. (quoting Batson, 476 U.S. 79, 94 (1986)) 

 94. See generally Miller-El v. Dretke, 545 U.S. 231 (2005). 

 95. Miller-El v. Dretke, 545 U.S. 231, 252 (2005). 

 96. Id. 

 97. Id. 

 98. Id. at 241. 

 99. Id. at 248. 

 100. Id. at 241. 

 101. Id. at 244. 

 102. Id. at 246. 

 103. Id. at 246. 

 104. Id. at 256. 

 105. Miller El v. Dretke, 545 U.S. 231, 256 (2005). 
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leading up to the time this case was tried prosecutors in the Dallas County office 
had followed a specific policy of systematically excluding blacks from juries.”106 
In fact, in Miller-El’s case, the prosecutors specifically marked the race of the 
venire panelists on the jury cards.107 Overall, the Court’s opinion demonstrates 
what types of evidence can be used to prove purposeful discrimination and how 
thorough courts should be when considering a Batson claim. 

In Snyder v. Louisiana in 2008, the Court found that the trial court made a 
Batson error where the prosecutor’s explanation offered for the strike of a black 
prospective juror was “by itself unconvincing.”108 The Court focused its analysis 
on the strike of one prospective juror, who the prosecutor said was struck because 
he “looked very nervous” and was going to miss a student teaching class if he was 
seated on the jury.109 The first proffered reason was demeanor-based and the 
judge’s evaluation of this type of explanation is normally given deference.110 But 
in this case, “the record does not show that the trial judge actually made a 
determination concerning Mr. Brooks’ demeanor . . . the trial judge simply allowed 
the challenge without explanation . . . we cannot presume that the trial judge 
credited the prosecutor’s assertion that Mr. Brooks was nervous.”111 The Court was 
unwilling to simply accept the trial judge’s vague determination that he was going 
to allow the peremptory challenge. 

As for the second reason offered by the prosecutor regarding the student 
teaching obligation, the Court found that it “fails even under the highly deferential 
standard of review that is applicable here.”112 First, the stricken juror was only one 
of many venire members that expressed concerns about jury service interfering 
with other obligations.113 Second, the trial court contacted the Dean of his 
university, who assured him that the jury service would not interfere with the 
obligation, and after being told this, the prospective juror did not express any 
further concerns.114 Third, the prosecutor’s given scenario about why he was 
concerned with the obligation was “highly speculative.”115 Fourth, “the brevity of 
petitioner’s trial . . . meant that serving on the jury would not have seriously 
interfered with Mr. Brooks’ ability to complete his required student teaching.”116 
Finally, a comparison between the stricken black juror and seated white jurors 
showed the implausibility of the proffered reason.117 The opinion featured a rather 
exacting analysis of the Batson challenge, and showed significantly more 
skepticism towards the proffered race neutral reasons than the trial court had. 
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The Court appeared to roll back on the expansion of the Batson doctrine in 
Thaler v. Haynes in 2010.118 The Court of Appeals relied on an erroneous 
interpretation of the Batson119 and Snyder120 cases to determine that “a demeanor-
based explanation for a peremptory challenge must be rejected unless the judge 
personally observed and recalls the relevant aspect of the prospective juror’s 
demeanor.”121 The Court disagreed that any of the Batson cases established this 
view of the analysis of demeanor-based reasons and instead said that “where the 
explanation for a peremptory challenge is based on a prospective juror’s demeanor, 
the judge should take into account, among other things, any observations of the 
juror that the judge was able to make during the voir dire.”122 The Court noted that 
the reasoning in Snyder does “not suggest that, in the absence of a personal 
recollection of the juror’s demeanor, the judge could not have accepted the 
prosecutor’s explanation.”123 

The most recent U.S. Supreme Court case, before its decision in Flowers v. 
Mississippi,124 offers further insight into the Court’s current approach to analyzing 
Batson claims.125 When considering the claim, the Court reiterated that “all of the 
circumstances that bear upon the issue of racial animosity must be consulted.”126 
The case, Foster v. Chatman, presented a unique factual situation in terms of the 
evidence used to support the Batson claim.127 The prosecutors used peremptory 
strikes against all four black prospective jurors.128 What made this claim unique 
were the documents Foster obtained through a Georgia Open Records Act 
request.129 This cache of documents included multiple pieces of evidence proving 
the prosecutors’ focus on race, namely, many notations marking prospective 
jurors’ race and a document titled “definite NO’s” listing only six names, with the 
first five being names of black prospective jurors.130 

Perhaps even more damaging to the State’s position that there was not 
discrimination was the fact that the Court found that the prosecution made multiple 
misrepresentations of the record when giving explanations for the challenged 
strikes against prospective black jurors.131 A comparative juror analysis offered 
further reasons why the prosecution’s proffered explanations were “difficult to 
credit.”132 In addition, the proffered reasons given for the strike of one prospective 
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black juror shifted over time, suggesting that the explanations were pretextual.133 
All of this evidence led the Court to conclude that the “prosecutors were motivated 
in substantial part by race when they struck” two of the prospective black jurors.134 
The Court’s opinion in this case, showing an in-depth analysis of the challenged 
strikes, will be informative when analyzing the Flowers v. Mississippi135 decision. 

When considered cumulatively, many of the U.S. Supreme Court’s decisions 
regarding Batson claims generally show that the Court is willing to engage in an 
in-depth, thorough analysis of the claim. Yet, this did not always occur for every 
challenge. The Batson doctrine is notoriously malleable and can be manipulated to 
return a strange conclusion that seems contrary to evidence presented in support of 
the claim.136 The uncertainty surrounding the analysis of the three-step burden-
shifting process, especially at the critical third step, has led to some interesting and 
conflicting results in lower courts. 

II. THE APPLICATION OF BATSON PROGENY BY CIRCUIT COURTS 

For purposes of analyzing how lower courts have been applying Batson 
progeny, a small number of circuit court cases have been sampled. These cases, by 
no means, cover the full range of cases with Batson claims throughout the country, 
but can be informative of the approaches taken by lower courts. The focus of 
reviewing these cases is the thoroughness and depth of the court’s analysis of the 
Batson claim, not necessarily if the claim was ultimately successful. 
Thoroughness, in this context, refers to the amount of analysis completed by the 
court showing some level of skepticism of the lower court’s determination. The 
review of cases has also been narrowed to relatively recent decisions, no older than 
2011. This is to better compare the sample opinions to the U.S. Supreme Court’s 
opinion in Flowers later in this note.137 

Several cases were selected to showcase a relatively weak and short analysis 
of the challenger’s Batson claim. A 2017 Second Circuit case, Carmichael v. 
Chappius, featured an analysis that was markedly less in-depth than what can be 
seen in other circuit court cases.138 The appeal was focused on the first step of the 
Batson burden-shifting process where the challenger must establish a prima facie 
case of racial discrimination.139 The U.S. Supreme Court in Batson stated that a 
challenger can satisfy step one by “showing that the totality of the relevant facts 
gives rise to an inference of discriminatory purpose.”140 The Circuit Court in 
Carmichael did not show any skepticism of the lower courts determinations, 
especially the fact that the prosecution striking seventy-five percent of the black 
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prospective jurors did not give rise to an inference of discrimination.141 Instead, it 
reasoned: 

As we have previously explained, “[c]ases involving successful challenges to 

exclusion rates have typically included patterns in which members of the racial group 

are completely or almost completely excluded from participating on the jury.”142 

Whether the 75 percent exclusion rate at issue here meets that high threshold is a 

matter on which “fairminded jurists could disagree.”143 

The Circuit Court did not critically explore whether or not the challenger met 
his burden under the first step. In fact, it only listed reasons that supported the idea 
that he failed to meet the burden and did not counter any of them.144 The opinion 
even took the fact that two black jurors were ultimately seated on the jury as 
support that there was no inference of racial discrimination, a conclusion that other 
circuit courts have rejected.145 Overall, this Circuit Court opinion featured a 
lackluster analysis that appeared to simply credit lower courts’ determinations 
without further examination. 

Puckett v. Epps, out of the Fifth Circuit in 2011, also displayed a short 
analysis that neglected to make a thorough examination into the facts for and 
against the finding of a Batson violation.146 The appeal focused on the third step of 
the Batson burden-shifting process, where the court determines whether the 
challenger has proved purposeful discrimination.147 Though the court 
acknowledged that the statistical evidence showed that the prosecution struck all 
of the prospective black jurors, the court declared that a comparative juror analysis 
“is more important to the question of purposeful discrimination.”148 The Circuit 
Court only spent three paragraphs conducting a short comparative juror analysis 
for both of the two strikes at issue.149 There was not a deep exploration of the 
validity of the prosecutor’s reasoning for the strikes. All in all, the totality of the 
analysis was brief and did not exhibit any skepticism of the lower court’s 
findings.150 

Multiple cases were selected to represent a more in-depth and rigorous 
analysis of the challengers’ Batson claims. In the First Circuit, a 2014 case, 
Sanchez v. Roden, showed an extensive analysis.151 The Circuit Court was clear in 
its finding that the state appeals court: 
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[U]nreasonably applied Batson’s first prong in that it wholly failed to consider all of 

the circumstances bearing on potential racial discrimination. Instead, [the court] 

dismissed the racial challenge out-of-hand by its facile and misguided resort to the 

undisputed fact that the prosecutor had allowed some African Americans to be seated 

on the jury.152 

The state appeals court “failed to inquire into all of the facts and 
circumstances relevant to Sanchez’s claim of racial discrimination.”153 The Circuit 
Court was particularly disturbed by the application of Batson and the sole focus on 
the fact that there were black jurors seated, which the state court presumed 
insulated the prosecutor’s strike from question.154 In fact, the Court noted that the 
state appeals court application: 

[S]ent the unmistakable message that a prosecutor can get away with discriminating 

against some [members of a minority racial group] . . . on the venire: so long as a 

prosecutor does not discriminate against all such individuals, not only will his strikes 

be permitted, but he will not even be required to explain them. Perversely, this 

application may well lead to increased racial discrimination in jury selection, a result 

diametrically opposed to Batson’s core rationale that “[a] person’s race simply is 

unrelated to his fitness as a juror.”155 

Further, the Circuit Court went on to find that the challenger did satisfy his 
burden of raising an inference of discrimination, as opposed to the trial court’s 
determination.156 The trial court’s weak analysis therefore prevented further 
analysis of the next two steps in the Batson burden-shifting process.157 In this 
section of the opinion, the court dismantled the prosecution’s reasoning for the 
strike using comparative juror analysis, among other factors.158 Overall, the 
opinion showed a level of skepticism of the lower court’s analysis and it conducted 
its own thorough analysis of the first step of the Batson burden-shifting process. 

Within a 2011 Fourth Circuit case, United States v. Barnette, there was an 
intensive analysis completed even when the result was a finding that there was no 
discrimination.159 The Circuit Court separately explored various types of evidence 
offered by the challenger: statistical evidence, the possibility of proffered 
reasoning being pretextual, a comparative juror analysis, and notations concerning 
race made by the government.160 The opinion took considerable time to analyze 
each issue, particularly the comparative juror analysis, by considering the strikes 
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of five black prospective jurors.161 Though the court ultimately ruled against the 
challenger, it nevertheless conducted a full analysis of the Batson claim. 

United States v. Atkins, a 2016 Sixth Circuit case, is an example of a court 
conducting a thorough, skeptical analysis of the lower court’s determination.162 
When considering the appeal, which focused specifically on the third step of the 
Batson burden-shifting process, the court conducted its own comparative juror 
analysis, which had not been done up to that point in the history of the case.163 The 
court determined that the government’s proffered reasons for striking the black 
prospective juror were pretextual.164 In making this determination, the court 
focused on the comparative juror analysis, disparate questioning, and the idea that 
the “explanations . . . suggest[ed] a lack of reasoned consideration.”165 The Circuit 
Court ultimately expended considerable time to analyze these issues and found that 
“the totality of the evidence before the district court demonstrates that the 
government’s race neutral explanations for striking [the black prospective juror] 
were pretexts for improper racial discrimination.”166 

In Harris v. Hardy, a 2012 Seventh Circuit case, the court was critical of the 
lower court’s analysis and engaged in its own meticulous examination.167 The 
Circuit Court separately examined each argument by the challenger in thorough 
detail. The exploration of the statistical argument showed “the State used its 
peremptory strikes to eliminate nearly all the African American prospective 
jurors.”168 Further, the opinion showed criticism of the lower court’s analysis by 
stating that the statistical “evidence of pretext was not confronted but rather was 
overlooked by the trial court in assessing the prosecutor’s credibility as to the 
reasons for using peremptory challenges on certain African Americans.”169 The 
Circuit Court also exposed flaws in the analysis done by the state supreme court 
by explaining that it “examined each challenged strike and each reason given for a 
strike individually and without giving weight to the overall picture that points to 
the conclusion that the prosecution acted with discriminatory intent in using 
peremptory challenges.”170 Overall, the Circuit Court engaged in an exhaustive 
analysis of various forms of evidence showing racial discrimination. 

A 2016 Ninth Circuit case, Currie v. McDowell, featured an in-depth analysis 
of proffered race neutral reasons that should have been found to be pretextual by 
the lower court.171 Notably, the Circuit Court began by explaining that the 
prosecutor had a history of racial discrimination in the use of peremptory strikes 
against Currie in previous trials.172 The court was critical of the prosecution’s 
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proffered reasons for the strike of a black prospective juror and explained “[h]is 
stated reasons for striking this juror were all flawed — each reason was either 
unreasonable, demonstrably false, or applied just as well to the non-black jurors 
Brown allowed to remain on the jury.”173 The opinion laid out a detailed, exacting 
analysis of the reasons for the strike, utilizing comparative juror analysis to 
undermine the rationale offered by the prosecutor and lower courts.174 In particular, 
the Circuit Court took issue with the fact that the state appeals court only analyzed 
one of the reasons offered by the prosecutor and stated “[c]ourts applying the 
Batson procedure therefore cannot stop investigating after finding one of a 
prosecutor’s multiple proffered reasons plausible. As is evident here, finding 
multiple other reasons to be pretextual may well lead to the conclusion that the 
prosecutor’s strike was discriminatory.”175 

In Sifuentes v. Brazelton, another Ninth Circuit case, the court did not rule in 
favor of the challenger, and yet still conducted a comprehensive examination of 
each of the eight strikes at issue.176 The Circuit Court considered the circumstances 
of each strike separately, extensively recapping the jury questioning, engaging in 
its own comparative juror analysis, and examining the record to find support, if 
any, for the proffered reasons given for the strikes.177 In its “independent review” 
of the record, the Circuit Court looked for instances where the prosecutor may have 
misstated the evidence, but found none.178 The opinion displayed a healthy level 
of skepticism of the analysis conducted by the lower courts and spent considerable 
time examining each strike at issue. 

By analyzing a small sample of circuit court opinions, a rough idea of how 
lower courts analyze Batson claims can be established to compare with the U.S. 
Supreme Court’s later decision in Flowers.179 As seen in the sample cases, lower 
courts take various approaches to analyzing these types of claims. These decisions 
range from brief, non-critical opinions to exhaustive, skeptical examinations. Of 
course, there are thousands of Batson claims made across the United States every 
year, but it can be informative to explore how a new U.S. Supreme Court case in 
this area could impact lower courts based upon a small sampling of cases. In order 
to accomplish this, a thorough examination of Flowers v. Mississippi is necessary. 
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III. THE FLOWERS CASES 

A. The History of the Flowers Cases 

In 1997, Curtis Flowers was convicted of capital murder for the death of 
Bertha Tardy.180 He appealed, raising several issues including prosecutorial 
misconduct and a Batson violation that occurred during his first trial.181 The 
Mississippi Supreme Court reversed his conviction in 2000 on multiple grounds, 
one being prosecutorial misconduct by Doug Evans, who would go on to prosecute 
Flowers in all the subsequent cases.182 In making this decision, the court did not 
reach Flowers’ argument concerning the claimed Batson violation.183 After 
Flowers’ second trial, where he was again convicted of capital murder, he appealed 
to the Mississippi Supreme Court and won a reversal.184 The issues raised before 
the court were numerous and Flowers argued that there must have been 
prosecutorial misconduct at the second trial.185 Notably, Flowers did not raise a 
Batson argument here.186 

Then, Flowers was tried and convicted of capital murder for a third time.187 
On appeal to the Mississippi Supreme Court, there was a reversal on the grounds 
that there was a Batson violation below.188 The court was clear about its feelings 
concerning the severity of the violation, stating “[t]he instant case presents us with 
as strong a prima facie case of racial discrimination as we have ever seen in the 
context of a Batson challenge. . . .”189 The prosecutor, Doug Evans, used all of his 
fifteen peremptory challenges against black prospective jurors.190 One black juror 
did sit on the jury, but only because the prosecutor ran out of strikes to use.191 At 
the end of the opinion, the court warned that it will consider changes to the system 
of peremptory challenges, such as abolishing them altogether, if “the attorneys of 
this State persist in violating the principles of Batson by racially profiling 
jurors.”192 

In a turn of events, Flowers’ fourth and fifth trials end in mistrials. In the 
sixth trial, Flowers was convicted of capital murder and later appealed to the 
Mississippi Supreme Court again.193 One of the issues raised was in regard to a 
Batson challenge.194 During the sixth trial, the prosecutor accepted one black juror, 
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then used five of six peremptory strikes against black potential jurors.195 This time, 
however, the court found no error and affirmed.196 

The case then moved to the U.S. Supreme Court, where the judgment was 
vacated and the case remanded to the Mississippi Supreme Court for 
reconsideration in light of another recent U.S. Supreme Court case concerning a 
Batson violation, Foster v. Chatman.197 Given this ruling, the Mississippi Supreme 
Court heard the case once again, but affirmed.198 The Mississippi Supreme Court 
expressed its belief that “[t]aking into account the ‘historical evidence’ of past 
discrimination, i.e., Evans’s past Batson violations, the Court remains unpersuaded 
that the trial court erred in finding that the State did not violate Batson.”199 

Unsurprisingly, Flowers made a direct appeal back to the U.S. Supreme 
Court. In a seven to two decision, the Court held that the trial court committed 
clear error in holding that a peremptory strike against a black prospective juror by 
the prosecutor “was not ‘motivated in substantial part by discriminatory intent.’”200 
Therefore, the judgment was reversed and remanded back to the Mississippi 
Supreme Court.201 

B. The U.S. Supreme Court Opinion in Flowers v. Mississippi 

The U.S. Supreme Court’s opinion for the direct appeal of Flower’s sixth trial 
was exhaustive and critical, reading like an instruction manual for lower courts on 
how to approach Batson claims. The opinion was written by Justice Kavanaugh, 
which is not entirely surprising considering that the conservative Justice has taken 
an interest in the topic in the past. He wrote an article about the Batson doctrine 
during his time on Yale Law Review.202 

Part I of the opinion includes a brief discussion of the murders, occurring in 
1996, that were the basis for each trial.203 Four people, three white and one black, 
were killed at the Tardy Furniture store in Winona, Mississippi, a town that is 
“about 53 percent black and about 46 percent white.”204 Justice Kavanaugh also 
pointed out that Curtis Flowers is black and the prosecutor who tried each of the 
six cases against him is white.205 These facts naturally lead to the conclusion that 
the cases were racially charged, though the opinion does not explicitly make this 
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statement.206 Part I of the opinion also gave a brief overview of the previous six 
trials, paying close attention to facts relevant to Baston violations and also 
mentioning that a dissent was written as to the last appeal, where the judge 
expressed his belief that both the trial court and the Mississippi Supreme Court 
“‘completely disregard[ed] the constitutional right of prospective jurors to be free 
from a racially discriminatory selection process.’”207 

Part II of the opinion was dedicated to a discussion of Batson. It began by 
explaining the importance of preventing racial discrimination in jury selection by 
asserting “[o]ther than voting, serving on a jury is the most substantial opportunity 
that most citizens have to participate in the democratic process.”208 Justice 
Kavanaugh then reiterated the three-step burden-shifting process. “Under Batson, 
once a prima facie case of discrimination has been shown by a defendant, the State 
must provide race-neutral reasons for its peremptory strikes. The trial judge must 
determine whether the prosecutor’s stated reasons were the actual reasons or 
instead were a pretext for discrimination.”209 

The Court then proceeded to detail four parts of Batson that needed to be 
emphasized. First, Batson “rejected Swain’s insistence that a defendant 
demonstrate a history of racially discriminatory strikes in order to make out a claim 
of race discrimination.”210 Two points led to this conclusion. Swain set such a 
standard that, practically speaking, defendants were faced with an 
“insurmountable” task of investigating other cases to find instances of racial 
discrimination by the prosecutor in the use of peremptory challenges.211 
Additionally, a broader point supports the conclusion that defendants can show 
purposeful discrimination using evidence from only their trial.212 “In the eyes of 
the Constitution, one racially discriminatory peremptory strike is one too many.”213 

Second, the Court in Batson “rejected Swain’s statement that a prosecutor 
could strike a black juror based on an assumption or belief that the black juror 
would favor a black defendant.”214 The opinion referred to Justice Marshall’s 
concurrence in Batson on this point. Justice Marshall stated that the: 

Exclusion of blacks from a jury, solely because of race, can no more be justified by a 

belief that blacks are less likely than whites to consider fairly or sympathetically the 

State’s case against a black defendant than it can be justified by the notion that blacks 

lack the “intelligence, experience, or moral integrity,” to be entrusted with that role.215 
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Third, Batson “did not accept the argument that race-based peremptories 
should be permissible because black, white, Asian, and Hispanic defendants and 
jurors were all ‘equally’ subject to race-based discrimination.”216 Justice 
Kavanaugh stated that “[i]t is axiomatic that racial classifications do not become 
legitimate on the assumption that all persons suffer them in equal degree.”217 If this 
were not the case, it would be impossible to find purposeful racial discrimination 
in any situation, no matter how egregious. 

Finally, the Court in Batson “did not accept the argument that race-based 
peremptories are permissible because both the prosecution and defense could 
employ them in any individual case and in essence balance things out.”218 Justice 
Kavanaugh explained why the argument warranted rejection: “in the real world of 
criminal trials against black defendants, both history and math tell us that a system 
of race-based peremptories does not treat black defendants and black prospective 
jurors equally with prosecutors and white prospective jurors.”219 There would 
likely never be a “balance,” as “blacks are a minority in most jurisdictions, [so] 
prosecutors often have more peremptory strikes than there are black prospective 
jurors on a particular panel.”220 

The Court’s opinion in Flowers then turned to a discussion of three important 
evidentiary and procedural issues raised by Batson. First, the Court laid out five 
types of specific evidence a defendant may present to show that a prosecutor’s 
strikes were racially discriminatory, though not an exhaustive list: 

[S]tatistical evidence about the prosecutor’s use of peremptory strikes against black 

prospective jurors as compared to white prospective jurors in the case; evidence of a 

prosecutor’s disparate questioning and investigation of black and white prospective 

jurors in the case; side-by-side comparisons of black prospective jurors who were 

struck and white prospective jurors who were not struck in the case; a prosecutor’s 

misrepresentations of the record when defending the strikes during the Batson 

hearing; relevant history of the State’s peremptory strikes in past cases; or other 

relevant circumstances that bear upon the issue of racial discrimination.221 

Second, the opinion reiterated that trial judges are responsible for enforcing 
Batson.222 “America’s trial judges operate at the front lines of American justice. In 
criminal trials, trial judges possess the primary responsibility to enforce Batson 
and prevent racial discrimination from seeping into the jury selection process.”223 
And of course, the trial judge is the first one to tackle the three-step burden-shifting 
process in order to decide whether a Batson violation has occurred. 

Third, the Court discussed the role of appellate courts in the analysis of a 
Batson claim. An appellate court will also go through a burden-shifting analysis, 
 

 216. Flowers, 139 S. Ct. at 2242. 

 217. Id. (quoting Powers v. Ohio, 499 U.S. 400, 410 (1991)). 

 218. Id. 

 219. Id. 

 220. Id. 

 221. Id. at 2243. 

 222. Id. 

 223. Flowers v. Mississippi, 139 S. Ct. 2228, 2243 (2019). 



110 UNIVERSITY OF TOLEDO LAW REVIEW [Vol. 52 

but must do so using only the paper record.224 Of course, this makes analysis at the 
appellate level more difficult. This is especially true when considering that the 
analysis largely concerns the credibility of the prosecutor’s reasons for the 
peremptory strikes and many of these reasons concern a prospective juror’s 
demeanor. Given these considerations, a trial court’s Batson determination is 
normally given a high level of deference.225 

After laying the foundations of Batson, in part III of the opinion the Court 
analyzed the Flowers case. Again, Justice Kavanaugh repeated that “[t]he 
Constitution forbids striking even a single prospective juror for a discriminatory 
purpose.”226 Here, the question before the Court was essentially whether the 
Mississippi trial court clearly erred in finding that there was not a Batson 
violation.227 Notably, as the case came to the Court under direct review, there was 
“no deference to the Mississippi Supreme Court, as distinct from deference to the 
Mississippi trial court.”228 

The Court felt that there were four categories of evidence that were 
significant in the Flowers case. The first category of evidence was the history of 
the six trials.229 It should be noted that there is only information about the racial 
make-up of the potential jurors from four of the six trials, as there is no record 
evidence from the fifth trial on this topic.230 Though Batson eliminated the idea 
that defendants must produce evidence of the prosecutor’s discriminatory strikes 
in other past cases, a challenger may still rely on that kind of evidence.231 Here, the 
Court felt strongly about the history told by the past Flowers cases. “[O]ur review 
of the history of the prosecutor’s peremptory strikes in Flowers’ first four trials 
strongly supports the conclusion that his use of peremptory strikes in Flowers’ 
sixth trial was motivated in substantial part by discriminatory intent.”232 

The opinion emphasized the number of black prospective jurors the 
prosecution attempted to strike throughout the numerous trials. The statistics alone 
were persuasive, with the court saying, “[t]he numbers speak loudly. Over the 
course of the first four trials, there were 36 black prospective jurors against whom 
the State could have exercised a peremptory strike. The State tried to strike all 
36.”233 Overall, “in the six trials combined, the State employed its peremptory 
challenges to strike 41 of the 42 black prospective jurors that it could have 
struck.”234 The Court also highlighted the fact that the Mississippi judiciary already 
found that the prosecutor had violated Batson in two past cases against Flowers.235 
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Clearly, there was a pattern emerging of the prosecutor’s behavior across the 
multiple trials. The Court, disturbed by this apparent pattern stated: 

The State appeared to proceed as if Batson had never been decided. The State’s 

relentless, determined effort to rid the jury of black individuals strongly suggests that 

the State wanted to try Flowers before a jury with as few black jurors as possible, and 

ideally before an all-white jury.236 

The Court felt that the trial judge, though aware of this information, “did not 
sufficiently account for the history when considering Flowers’ Batson claim.”237 
Of course, the history of the cases will impact the Court’s determination as to 
whether there was a Batson violation in the sixth trial. The Court closes its 
discussion of the history by saying, “[w]e cannot ignore that history. We cannot 
take that history out of the case.”238 

The second category of important evidence consisted of the strikes used 
against black prospective jurors specifically in the sixth trial.239 As Batson 
established in 1986, “a ‘pattern’ of strikes against black jurors included in the 
particular venire might give rise to an inference of discrimination.”240 The voir 
dire241 process in Flowers’ sixth trial resulted in a jury comprised of eleven white 
jurors and one black juror.242 Even though the prosecutor in the sixth trial did not 
strike all prospective black jurors, the Court stated “that fact alone cannot insulate 
the State from a Batson challenge.”243 The sixth Flowers trial was compared to the 
Miller-El II case, with the Court stating “[i]n Miller-El II, this Court skeptically 
viewed the State’s decision to accept one black juror, explaining that a prosecutor 
might do so in an attempt ‘to obscure the otherwise consistent pattern of opposition 
to’ seating black jurors.”244 Given the overall circumstances of the Flowers trials, 
the Court was suspicious that a similar tactic was used in the sixth trial. “[T]he 
State’s decision to strike five of the six black prospective jurors is further evidence 
suggesting that the State was motivated in substantial part by discriminatory 
intent.”245 

The third category of evidence that was significant in the Court’s analysis 
was the disparate questioning of jurors at the sixth trial.246 The opinion reiterated 
that Batson stands for the proposition that “‘the prosecutor’s questions and 
statements during voir dire examination and in exercising his challenges may 
support or refute an inference of discriminatory purpose.’”247 Considering the 
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number of questions asked of potential jurors, the Court found “[o]n average . . . 
the State asked 29 questions to each struck black prospective juror. The State asked 
an average of one question to each seated white juror.”248 This information clearly 
shows that black prospective jurors were treated differently in questioning during 
the voir dire process than were white prospective jurors. Of course, the bare 
statistics alone do not explain why the questioning was disparate. The State argued 
that this “dramatically disparate questioning”249 resulted only from differences in 
the jurors’ characteristics.250 

Given that precedent has established that “disparate questioning can be 
probative of discriminatory intent,” the Court rigorously examined the State’s 
explanation.251 The Court in Miller-El I stated: “if the use of disparate questioning 
is determined by race at the outset, it is likely a justification for a strike based on 
the resulting divergent views would be pretextual. In this context the differences 
in the questions posed by the prosecutors are some evidence of purposeful 
discrimination.”252 

The record of the questioning of jurors in the sixth Flowers trial convinced 
the Court that the State’s explanation was refutable.253 The Court examined the 
questioning of two black prospective jurors as compared to white jurors. The 
questioning of Dianne Copper, a black prospective juror who was struck, and 
Pamela Chesteen, a white juror who was seated, were compared. Though both 
prospective jurors had relationships with witnesses or knew Flowers’ family 
members, their questioning was vastly different: 

The State asked [Copper] 18 follow-up questions about her relationships with 

Flowers’ family and with witnesses in the case . . . . [and] [a]lthough the State asked 

questions of Chesteen during group voir dire, the State asked her no individual 

follow-up questions about her relationships with Flowers’ family, even though the 

State was aware that Chesteen knew several members of Flowers’ family.254 

Further, the Court found that the State treated four other white jurors 
similarly, even though, like Copper, they had relationships with witnesses and the 
State was aware of this information.255 Besides the disparate questioning, the State 
also conducted a disparate investigation of a black prospective juror.256 Tashia 
Cunningham said that she worked with Flowers’ sister, but that they did not work 
closely.257 In an attempt to disprove her statement, the State summoned a witness 
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to challenge her testimony.258 The Court did not find evidence in the record that 
the State conducted any similar investigations into white prospective jurors.259 The 
record of the jury selection process disturbed the Court and it stated, “[t]he 
difference in the State’s approaches to black and white prospective jurors was 
stark.”260 

Then, the Court explored a rationale that may explain the disparate 
questioning and investigation of black prospective jurors. By using this technique, 
“a prosecutor can try to find some pretextual reason—any reason—that the 
prosecutor can later articulate to justify what is in reality a racially motivated 
strike.”261 The record becomes distorted, as white prospective jurors are neither 
asked as many questions, nor are they investigated as thoroughly.262 “Disparity in 
questioning and investigation can produce a record that says little about white 
prospective jurors and is therefore resistant to characteristic-by-characteristic 
comparisons of struck black prospective jurors and seated white jurors.”263 This 
disparity is likely to produce more legitimate reasons to strike prospective black 
jurors over white jurors. Combined with the other categories of evidence already 
discussed, the Court found that the disparate questioning and investigation 
“strongly suggests that the State was motivated in substantial part by a 
discriminatory intent.”264 

The fourth category of evidence examined by the Court was highlighted with 
the strike of a black prospective juror, Carolyn Wright, which was “motivated in 
substantial part by discriminatory intent.”265 The Court used a “comparative juror 
analysis” to come to this conclusion. When discussing this type of analysis, the 
opinion stated: 

The comparison can suggest that the prosecutor’s proffered explanations for striking 

black prospective jurors were a pretext for discrimination. When a prosecutor’s 

“proffered reason for striking a black panelist applies just as well to an otherwise-

similar nonblack panelist who is permitted to serve, that is evidence tending to prove 

purposeful discrimination.”266 

In making the comparison, it would be difficult to find an identical white 
juror seated in every case, therefore “a defendant is not required to identify an 
identical white juror for the side-by-side comparison to be suggestive of 
discriminatory intent.”267 For the peremptory strike of Carolyn Wright, the State 
claimed that it struck her in part because she knew some of the defense witnesses 
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and worked at a Wal-Mart where Flowers’ father also worked.268 In turn, the 
opinion pointed out several facts that should have made Wright a good juror for 
the prosecution: she was strongly in favor of the death penalty and had a family 
member who worked as a prison security guard.269 

In beginning the comparison of Wright to other prospective white jurors, the 
Court explained that Wright had some connection to thirty-four people involved in 
the case.270 Without context, this number seems to justify the prosecution’s strike 
of her as a suitable juror. However, it is important to recall that the town where the 
murders and trial occurred was very small. And the opinion makes clear that three 
white prospective jurors also had connections to people involved in the case.271 
These white prospective jurors knew thirty-one, twenty-seven, and eighteen people 
respectively, but were not asked individual follow-up questions by the State about 
these connections.272 If the State struck Wright because of her connections, it 
would be natural to question other prospective jurors about their own connections. 
As the Court aptly explained, “[a] ‘State’s failure to engage in any meaningful voir 
dire examination on a subject the State alleges it is concerned about is evidence 
suggesting that the explanation is a sham and a pretext for discrimination.’”273 

The Court was also skeptical of the State’s second reasoning for striking 
Wright. Though Carolyn Wright and Curtis Flowers’ father worked at Wal-Mart, 
the Court stated that “there was no evidence that they worked together or were 
close in any way.”274 The State seemed to deliberately not develop the record on 
this issue, as “the State did not ask individual follow-up questions to determine the 
nature of their relationship.”275 Wright did say during group questioning that she 
was not aware of whether or not Flowers’ father still worked at the store, which 
the Court felt could lead to the inference that the two did not have a close 
relationship.276 

Continuing the comparative juror analysis, the Court found that “white 
prospective jurors also had relationships with members of the Flowers’ family.”277 
These two white prospective jurors were questioned during the group portion, but 
were not asked follow-up questions by the State to discern the depth of the 
relationships.278 They were accepted by the State, but later struck by the defense.279 
Even though these white prospective jurors were not ultimately seated, the State’s 
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acceptance of them “necessarily informs [the Court’s] assessment of the State’s 
intent in striking similarly situated black prospective jurors such as Wright.”280 

Next, the Court explored another reason provided by the State for the strike: 
that Wright was sued by Tardy Furniture thirteen years before.281 This suit is only 
relevant because the victims in the Flowers case worked at this store. When asked 
about the suit, Carolyn Wright said that the debt at issue in the case “was paid off 
and that it would not affect her evaluation of the case.”282 The Court was plainly 
skeptical of the State using this suit as one reason to strike Wright by saying “the 
State did not explain how Wright’s 13-year-old, paid-off debt to Tardy Furniture 
could affect her ability to serve impartially as a juror in this quadruple murder 
case.”283 After this clear rebuke, the opinion featured a quote from the dissenting 
opinion in the latest Mississippi Flowers case: “[t]he ‘State’s unsupported 
characterization of the lawsuit is problematic.’”284 

Then, the Court detailed incorrect statements made and used by the 
prosecutor to justify strikes of black prospective jurors.285 Specifically regarding 
Carolyn Wright, the State said that an additional reason she was struck was because 
she worked with one of the Flowers’ sisters.286 But this was not correct, which the 
trial judge quickly pointed out.287 This was not the only time the prosecutor 
misstated facts about black prospective jurors, as it occurred with three others.288 
Regarding Tashia Cunningham, the prosecutor “contradicted [her] earlier 
statement that she had only a working relationship with Flowers’ sister by 
inaccurately asserting that Cunningham and Flowers’ sister were close friends.”289 
With Edith Burnside, the State claimed that she attempted to cover up a lawsuit by 
Tardy Furniture, when that was simply not true.290 And finally, the prosecutor 
stated that Flancie Jones was struck because she was Flowers’ aunt, but that also 
was untrue.291 The Court acknowledged that mistakes can be made, “[b]ut when 
considered with other evidence of discrimination, a series of factually inaccurate 
explanations for striking black prospective jurors can be telling. So it is here.”292 
Critically, “[t]he State’s pattern of factually inaccurate statements about black 
prospective jurors suggests that the State intended to keep black prospective jurors 
off the jury.”293 
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The Court closed the opinion by quickly reiterating key facts that led to the 
conclusion that “all of the relevant facts and circumstances taken together establish 
that the trial court at Flowers’ sixth trial committed clear error in concluding that 
the State’s peremptory strike of black prospective juror Carolyn Wright was not 
motivated in substantial part by discriminatory intent.”294 The saga of the Flowers 
cases can be whittled down to the Court’s feeling that “the State’s pattern of 
striking black prospective jurors persisted from Flowers’ first trial through 
Flowers’ sixth trial.”295 Perhaps to be clear about the gravity of the case, the Court 
stated “we break no new legal ground. We simply enforce and reinforce Batson by 
applying it to the extraordinary facts of this case.”296 

C. National Attention Garnered for the Flowers Case 

National interest in the Curtis Flowers case was sparked by a podcast called 
In the Dark, which featured the story in its second season.297 The podcast 
chronicled the crime, the subsequent convictions and appeals, and even did its own 
research to collect data on the voir dire process.298 The years-long investigation by 
the podcast revealed that prosecutors in Mississippi’s Fifth Circuit Court District 
were 4.4 times more likely to strike black jurors than white jurors.299 And on 
another note, two key witnesses from the previous trials have recanted their 
testimony to reporters for the podcast.300 

This dynamic reporting has reached a multitude of people and fueled intense 
interest in the case.301 By March of 2018, episodes of In the Dark were downloaded 
over twelve million times.302 The podcast continues to update listeners about 
developments in Curtis Flowers’ case.303 In January 2020, Doug Evans, the 
prosecutor in the past six trials, requested to be taken off the case.304 After that 
announcement, it was unclear whether or not Curtis Flowers was going to be tried 
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for a seventh time. Finally, in September of 2020, the Mississippi Attorney 
General’s Office submitted a motion to dismiss the indictments against Flowers, 
which was granted.305 It should be noted that the case was dismissed with 
prejudice, with the attorney general taking care to detail the lack of compelling 
evidence against Flowers in the motion.306 This long-awaited announcement 
marked the end of a decades long legal battle for Curtis Flowers, and he was able 
to enjoy life as a truly free man. Flowers himself removed the ankle monitor he 
had been forced to wear and said in a statement, “[t]he day I’ve prayed for is here 
at last.”307 

IV. HOW FLOWERS MAY ALTER LOWER COURT ANALYSIS OF BATSON 

CHALLENGES 

Given the rigorous, in-depth analysis by the Court in Flowers, and the 
varying results in lower courts as evidenced by a small survey of circuit court 
cases, the opinion could be a call for lower courts to engage in a similar process 
with their own Batson claims. The Flowers opinion detailed an exhaustive 
examination of the claim, while also continually reiterating the importance of the 
ultimate issue at stake: preventing racial discrimination in jury selection. As the 
Court repeated several times: “[t]he Constitution forbids striking even a single 
prospective juror for a discriminatory purpose.”308 The length and depth of the 
Court’s opinion speaks to its view that juries are an essential component of 
America’s justice system that should be protected from racial bias. In fact, the 
Court stated, “[o]ther than voting, serving on a jury is the most substantial 
opportunity that most citizens have to participate in the democratic process.”309 

Considering the significance of the stakes at issue with Batson claims, the 
Court’s opinion encourages lower courts to regard as serious all allegations of 
racial discrimination in jury selection.310 Lower courts that have previously 
engaged in thorough, extensive analysis of Batson claims will be in a better 
position after Flowers to continue that pattern, finding support of their vigilance in 
the Court’s lengthy opinion. The Flowers opinion reads, in many ways, like a 
roadmap to show the manner in which these claims should be confronted. It is full 
of informative examples that lower courts can follow, especially concerning the 
analysis of various types of evidence a challenger may present in support of their 
claim. 

The opinion also displays a level of skepticism of the lower courts’ 
determinations that allows for deep exploration into the facts of the case and 
ultimately leads to a more dependable result supported by detailed explanations. It 
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will also provide challengers with the necessary ammunition to make a successful 
Batson claim at trial or to support the argument on appeal. The Court’s application 
of Batson progeny to the challenger’s argument supplies examples of arguments 
that could be persuasive to a trial judge and illustrates some types of evidence that 
are acceptable to use in support of the claim. Many sections of the opinion feature 
quotable phrases that would help bolster an appeal, along with model analysis of 
varying forms of evidence of racial discrimination. 

For lower courts that have neglected to engage in a thorough, reasoned 
analysis of Batson claims, the Court’s decision in Flowers could be a wakeup call, 
and a useful manual on how to proceed going forward.311 The Flowers opinion 
featured a clear structure that could serve as a model for how a court could engage 
in a more thoughtful Batson analysis.312 Part III of the opinion breaks down in 
detail the examinations of various types of evidence offered in support of the claim, 
distinctly considering facts that were relevant for each. A similar structure could 
be used by lower courts in considering future Batson claims.313 Flowers v. 
Mississippi should serve as a reminder to lower courts of the importance of 
preventing racial discrimination in the use of peremptory challenges and how 
rigorously claims of this type should be analyzed, in order to further that goal.314 
Every judge and attorney participating in a trial has the opportunity to apply the 
Batson doctrine properly in order to ensure that jury selection remains free from 
racial discrimination. As the Supreme Court explained in Batson, “[d]iscrimination 
within the judicial system is most pernicious because it is ‘a stimulant to that race 
prejudice which is an impediment to securing to [black citizens] that equal justice 
which the law aims to secure to all others.’”315 

CONCLUSION 

While racial discrimination has not been eradicated from jury selection, 
courts have come a long way in identifying the issue and creating a doctrine in an 
attempt to combat bias. The Batson doctrine is far from perfect, but it is the only 
tool available to defendants to fight this type of discrimination. The U.S. Supreme 
Court considers this a serious dilemma that must be confronted vigorously by 
judges and attorneys who represent the American justice system and the people it 
is intended to serve. Flowers v. Mississippi not only shows that racial 
discrimination in the use of peremptory challenges is still ongoing, but that courts 
have a duty to thoroughly and seriously examine these claims.316 Judicial integrity 
and general faith in the justice system are at stake. Batson progeny, now including 
Flowers, should serve as a reminder to lower courts that they have an essential role 
in preventing racial discrimination in jury selection. 
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