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JUDICIAL TAKINGS: A NOTHINGBURGER? 

Cameron M. Morrissey* 

INTRODUCTION 

n its own, the creation of a new doctrine within constitutional law is a 
noteworthy occurrence. When that doctrine stands to disturb a 

significant portion of law, from state decisions all the way to the Supreme Court 
of the United States, it can hardly be anything other than controversial. That is 
exactly what was at stake in 2010 when Justice Scalia announced the opinion for 
Stop the Beach Renourishment v. Florida Department of Environmental Protection 
(“Stop the Beach”).1  

Stop the Beach was a case squarely aimed at establishing the doctrine of 
judicial takings.2 The question posed by the doctrine is this: when, if ever, is an 
action by the judiciary that would otherwise be deemed a taking if done by the 
legislature or executive, a taking in its own right?3 Until Stop the Beach, such a 
question was only hinted at in cases such as Hughes v. Washington4 and Stevens v. 
City of Cannon Beach.5 Unlike those cases, Justice Scalia in Stop the Beach 
addressed the problem directly. 

In analyzing the Stop the Beach decision, it is first necessary to recognize that 
it did not establish any controlling precedent. Scalia’s opinion was only a plurality 
decision, as Justice Kennedy, joined by Justice Sotomayor wrote a concurring 
opinion6 and Justice Breyer, joined by Justice Ginsburg did the same.7 Justice 
Stevens recused himself from the decision, as he owned Florida beachfront 
property.8 Justice Scalia’s opinion created the test with which this comment will 

 

 *  J.D., May 2021, University of Toledo College of Law. I would like to thank Dean Benjamin 
Barros for his insightful comments and endless enthusiasm; Sam Gold for his friendship and 
assistance throughout law school and the writing of this comment; Claire Morrow for her love, 
understanding, and willingness to always listen; my non-law school friends for giving me 
perspective; and of course, my parents for being loving, supportive mentors and my never-ending 
advocates. 

 1. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702 (2010). 

 2. D. Benjamin Barros, The Complexities of Judicial Takings, 45 U. RICH. L. REV. 903, 903 
(2011). 

 3. Barton H. Thompson, Jr., Judicial Takings, 76 VA. L. REV. 1449, 1451 (1990). 

 4. Hughes v. Washington, 389 U.S. 290 (1967) (Stewart, J., concurring). 

 5. Stevens v. City of Cannon Beach, 510 U.S. 1207 (1994) (Scalia, J., dissenting). 

 6. Stop the Beach Renourishment, Inc., 560 U.S. at 733. 

 7. Id. at 742. 

 8. Barros, supra note 2; see also Stop the Beach Renourishment, Inc., 560 U.S. at 733. 
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primarily engage: that a judicial taking has occurred if there is a “judicial 
elimination of established private property rights.”9 

As discussed later in Section III of this comment, there was interest by the 
Court, especially by Justice Scalia, in creating the doctrine of judicial takings. 
However, it is not entirely clear what the Court hoped to achieve through its 
jurisprudence on judicial takings. Possible reasons are discussed in Section III. 
Regardless of the reason, interest in judicial takings eventually led to the Court 
addressing it directly. 

It should be noted that while not much movement has occurred in judicial 
takings, the doctrine remains theoretically important—judicial takings doctrine 
could still become a powerful new area of property law if certain circumstances 
arise. Stop the Beach could then become instructive precedent—this position 
stands at odds with the thesis of this comment and will be addressed in Part C of 
Section V. 

Lower courts have generally been unwilling to apply the judicial takings test 
formulated in Stop the Beach. There are a number of possible reasons for courts’ 
hesitance to apply Justice Scalia’s test. First, it is uncommon for a court deciding 
something along the lines of changing private property interests to explicitly state 
that it is doing so. The Supreme Court of New Jersey, in deciding Matthews v. Bay 
Head, essentially changed a private association’s ownership of beachfront property 
only by recategorizing their ownership via the public trust doctrine.10 This opinion, 
though it does not explicitly state as much, is one of a very small number of 
situations in which a taking may have effectively occurred. Yet, the New Jersey 
Supreme Court offered no such language to suggest that their decision was 
intended to effect a taking. The outcome of the decision, rather than its 
rationalization, is of critical importance for determination of a judicial takings. 

Second, the lower courts interpreting Stop the Beach, regardless of the quality 
of the decision, simply might not want to partake in what was, and has been, 
perceived as a drastic change in the law.11 The ability of an appellate court to find 
that a lower court had created a taking via a judicial ruling is fairly radical notion 
that conservative and precedent-minded courts might not want to consider. 
Furthermore, the important legal analysis from Stop the Beach is the result of a 
plurality opinion, which lacks strength as precedent.12 Compounded by the weaker 
precedential value of a test established by a case with no majority holding, courts 
are simply uninterested in engaging with judicial takings in a meaningful way. 

Third and finally, the test espoused by Justice Scalia is untenable in its scope 
and too severe in its application. Professor John D. Echeverria of Vermont Law 

 

 9. Stop the Beach Renourishment, Inc., 560 U.S. at 722. 

 10. See Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 363 (1984). 

 11. John D. Echeverria, Stop the Beach Renourishment: Essay Reflections From Amici Curiae: 
Stop the Beach Renourishment: Why the Judiciary is Different, 35 VT. L. REV. 475, 480 (2010) 
(“[w]hatever [Justice Scalia’s] motivation, this proposed takings test would upend a good deal of 
apparently settled law.”). 

 12. Marks v. United States, 430 U.S. 188, 193 (1977) (“[w]hen a fragmented Court decides a 
case and no single rationale explaining the result enjoys the assent of five Justices, ‘the holding of 
the Court may be viewed as that position taken by those Members who concurred in the judgments 
on the narrowest grounds….’”). 
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School, writing on the Stop the Beach decision notes: “[i]t is difficult to know 
whether Justice Scalia’s theory of judicial takings is intended to fit into, or instead 
subvert, established takings doctrine. In any event, the scope of the proposed new 
judicial takings claim is breathtaking.”13 Taking into consideration these factors, it 
is important to note that judicial takings doctrine itself has merit independent of 
Stop the Beach—this consideration is discussed in Section V of this comment. 

In the ten or so years since the Stop the Beach decision, it is apparent that the 
Court, via Justice Scalia’s plurality opinion and Justice Kennedy’s concurrence, 
created a doctrinal nothingburger. It is the purpose and thesis of this comment to 
analyze the effects of Stop the Beach and in so doing, show that, as evidenced by 
lower court decisions and scholarly commentary interpreting its holding, it is not 
an effective or convincing attempt to create a manageable, healthy judicial takings 
doctrine. 

Section I examines the background, fundamental principles of takings and 
regulatory takings. Understanding the basics of these doctrines will aid in 
understanding and contextualizing the discussion of judicial takings that follows. 

Section II is a brief section explaining how the Supreme Court addressed the 
issue of judicial takings prior to its most recent decision. This section in particular 
will shine light on Justice Scalia’s distinct interest in developing the doctrine. 

Section III is a detailed rundown of what Justice Scalia attempts to do in his 
plurality opinion, as well as how the two concurrences seek to differentiate 
themselves from the plurality and create their own space in the doctrine. 

Finally, Section IV argues why Stop the Beach is not a satisfactory 
culmination of judicial takings doctrine—specifically that the test formulated by 
Justice Scalia is unnecessarily harsh and overbroad. In support of this thesis, this 
section presents lower courts’ meaningful interpretation, or lack thereof, of the 
precedent from Stop the Beach, as well as scholarly literature that addressed the 
decision. Counterarguments to the thesis mentioned above will also be addressed. 

I. THE ORIGIN OF JUDICIAL TAKINGS DOCTRINE: OVERVIEW OF 

REGULATORY TAKINGS DOCTRINE AND COMPARISON OF IT TO JUDICIAL 

TAKINGS DOCTRINE 

In order to fully understand the Supreme Court’s holding in Stop the Beach, 
a broad overview of regulatory takings is necessary. The Fifth Amendment’s 
Takings Clause provides “[n]o person shall . . . be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for public 
use, without just compensation.”14 The Fifth Amendment, along with nearly all of 
the Bill of Rights, is incorporated into the Fourteenth Amendment’s Due Process 
Clause, which provides for its application to state actions.15 It is, of course, through 
this mechanism that takings doctrine is developed. 

A regulatory taking is a government regulation that restrict the use of private 
property to such an extent that the owner is no longer able to use the property for 

 

 13. Echeverria, supra note 11, at 479. 

 14. U.S. CONST. amend. V (emphasis added). 

 15. See generally, Chi., B. & Q. R. Co. v. Chicago, 166 U.S. 226 (1897). 
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its intended purpose or for economic gain.16 Even if the property owner is not 
forced to relinquish ownership of the property by the government regulation, they 
are owed just compensation, per the Just Compensation Clauses of the Fifth and 
Fourteenth Amendments.17 

The landmark regulatory takings case, Penn Central Transportation Co. v. 
New York City,18 involved the 1965 New York City Landmarks Preservation Law, 
which was intended to preserve the historic and culturally significant buildings and 
locations in the city.19 The appellants in the case were the owners of the famous 
Grand Central Terminal, which was designated as a landmark by the Landmarks 
Preservation Commission.20 The appellants sought to build a multistory office 
building above the Terminal, but the Landmarks Preservation Commission 
rejected the plan because it was found to contravene the purpose of the historic 
designation.21 The Supreme Court affirmed the decision of the New York Court of 
Appeals, which found that no taking had occurred.22 

The test established by the Supreme Court is a three-part, ad hoc multifactor 
test. The considerations to be weighed when considering whether a taking has 
occurred are (1) what the “economic impact of the regulation on the claimant” is, 
(2) “the extent to which the regulation has interfered with distinct investment-
backed expectations” and finally, (3) whether “the interference with property can 
be characterized as a physical invasion by government . . . .”23 This same test serves 
as the legal backbone for judicial takings, though the test established by Justice 
Scalia is significantly more direct. The Supreme Court’s most recent regulatory 
takings case, Murr v. Wisconsin,24 further complicates the doctrine,25 while failing 
to offer a clear answer to that complication.26 

The Supreme Court in Lingle v. Chevron U.S.A. Inc., decided five years 
before Stop the Beach, laid an important steppingstone for judicial takings 
doctrine: equivalence doctrine.27 The theory stands for the proposition that a 
legislative action is a taking when it is fundamentally equivalent to a direct 
government action.28 Justice O’Connor describes this idea this way: “Although our 

 

 16. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978); Lucas v. S.C. Costal 
Council, 505 U.S. 1003, 1015 (1992). 

 17. Penn Cent. Transp. Co., 438 U.S. at 128-29. 

 18. Id. at 104. 

 19. Id. at 109. 

 20. Id. at 115-16. 

 21. Id. at 117. 

 22. Id. at 121-22. 

 23. Id. at 124. 

 24. See generally Murr v. Wisconsin, 137 S. Ct. 1933 (2017). 

 25. The important holding from Murr clarifies, theoretically, the so-called “denominator 
problem” raised by Penn Central—detailed discussion of Murr falls outside the necessary scope of 
a broad overview of regulatory takings. 

 26. David J. Wenthold, Murr and Wisconsin: The Badger State’s Take on Regulatory Takings, 
102 MARQ. L. REV. 261, 293 (2018) (“Many commentators have expressed disappointment in the 
Court’s failure to clean up this important aspect of the regulatory takings doctrine and the decision’s 
particularly harsh impact on personal property rights.”). 

 27. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 539 (2005). 

 28. Id. at 539. 
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regulatory takings jurisprudence cannot be characterized as unified, these three 
inquiries (reflected in Loretto, Lucas, and Penn Central) share a common 
touchstone. Each aims to identify regulatory actions that are functionally 
equivalent to the classic taking in which government directly appropriates private 
property or ousts the owner from his domain.”29 Lingle also reinforces the concept 
that the government should be barred from “forcing some people alone to bear 
public burdens which, in all fairness and justice, should be borne by the public as 
a whole.”30 

Applying these concepts to judicial takings, there is a strong argument for 
holding a judicial action that equals the use of eminent domain as “government” 
action subject to the operation of the Takings Clause. If a legislature can effect a 
taking, why should a court be held to a different standard? There seems to be no 
clear answer to this question, setting aside clear differences in how the two 
branches are meant to operate. Applying the equivalence doctrine to court actions 
is the foundation for the possible existence of a robust judicial takings doctrine. 

The Supreme Court has determined that some government actions, regardless 
of meeting the three-element Penn Central test, constitute per se takings.31 For the 
purposes of this comment, the most significant category of per se taking involves 
public access. As succinctly stated in Loretto v. Teleprompter Manhattan Catv 
Corp., “when the ‘character of the governmental action,’ is a permanent physical 
occupation of property, our cases uniformly have found a taking to the extent of 
the occupation, without regard to whether the action achieves an important public 
benefit or has only minimal economic impact on the owner.”32 The Court has 
interpreted easements and, importantly, rights of public access to constitute 
physical invasions.33 

Applying equivalence and physical per se takings doctrine in conjunction 
reveals the basis for what Justice Scalia attempted to create in Stop the Beach. 
Consider the facts of Matthews v. Bay Head.34 If the New Jersey Legislature, rather 
than the state Supreme Court, had compelled the defendant to permanently open 
its beaches to the public, there is little doubt that such an action would have 
constituted a taking per se because it would have granted physical access to private 
land, and requiring public physical access to private land is quintessential grounds 
for a compensable taking.35 If a legislative taking per se would have occurred, 

 

 29. Id. 

 30. Id. at 537 (citing Armstrong v. United States, 364 U.S. 40, 49 (1960)). 

 31. Jeremy R. Polk, Compensation for the Fruit of the Fund’s Use: The Takings Clause and Tax 
Refunds, 98 NW. L. REV. 657, 674-75 (2004). 

 32. Loretto v. Teleprompter Manhattan Catv Corp., 458 U.S. 419, 434-35 (1982) (emphasis 
added) (citing Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)). 

 33. See Nollan v. Cal. Coastal Comm’n, 483 U.S. 825, 831 (1987) (“[t]o say that the 
appropriation of a public easement across a landowner’s premises does not constitute the taking of a 
property interest but rather . . . ‘a mere restriction on its use,  ’. . . is to use words in a manner that 
deprives them of all their ordinary meaning.”); see also Kaiser Aetna v. United States, 444 U.S. 164 
(1979) (federal government allowing right of access to a marina via a navigational servitude required 
just compensation to the property owners). 

 34. Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 359-60 (1984). 

 35. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992). 
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equivalence doctrine points directly to the possibility of a judicial taking in that 
same situation, assuming the actions of the two bodies are the same. 

There is one final concept that Justice Scalia relies upon in his plurality 
opinion: background principles of law.36 As applied in Stop the Beach, the concept 
of background principles of property law stands for the proposition that if there is 
no prior fundamental law supporting the property right, a taking would 
constitutional because the owner never really had the right in the first place.37 
Background principles are particularly important in the context of judicial takings 
because, as one might assume, background principles of property law are created 
in large part by judicial decisions.38 The interaction between a court and 
interpretation of its own past decisions deserves careful consideration in 
determining the validity and power of judicial takings doctrine. 

II. SUPREME COURT INTEREST IN JUDICIAL TAKINGS DOCTRINE PRE-STOP 

THE BEACH 

Judicial takings is a relatively new concept that, at its inception, was not met 
with particular interest or seriousness. In an article simply titled Judicial Takings, 
Barton Thompson comments that “[T]he Supreme Court [in Brinkerhoff-
Faris Trust & Savings Co. v. Hill] seemed to finally and flatly reject the notion 
that judicial changes in the law could violate the takings provisions of the 
Constitution.”39 In it, Justice Brandeis held that judicial changes in common law 
did not present constitutional issues, though the Missouri Supreme Court appeared 
to make a change to law that effectively deprived a property owner of a forum in 
which to bring suit.40 Thompson continues to recognize that, though the Court 
found that the appellant’s due process rights had been violated, Justice Brandeis 
“went out of his way” to confirm that judicial changes in the law did not give rise 
to constitutional claims.41 It is on this rocky, skeptical footing that the growth of 
judicial takings doctrine begins. 

Justice Scalia, in his plurality opinion, cites to numerous past Supreme Court 
decisions that raise the issue of judicial takings, but do not firmly establish the 
doctrine themselves. One of the earliest of these opinions, and perhaps most 
important, is Justice Stewart’s concurring opinion in Hughes v. Washington.42 

Appropriately, as it did in Stop the Beach, the Supreme Court in Hughes 
considered a landowner’s right to accretions and whether federal or state law 

 

 36. Stop the Beach Renourishment, Inc., 560 U.S. at 731. 

 37. Lucas, 505 U.S. at 1029-30. 

 38. Id. at 1029. 

 39. Thompson, supra note 3, at 1465 (citing Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 
U.S. 673 (1930)) (Barton Thompson is the Robert E. Paradise Professor in Natural Resources Law 
at Stanford University and focuses his scholarship on issues of climate, littoral rights in freshwater, 
and ocean law). 

 40. Brinkerhoff-Faris Trust & Savings Co., 281 U.S. at 674-77. 

 41. Thompson, supra note 3, at 1465. 

 42. Hughes v. Washington, 389 U.S. 290, 295. 
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governed that right.43 While the majority opinion found that federal law applied, 
Justice Stewart was concerned that the Supreme Court of Washington’s 
“unpredictable change in state law” constituted a “compensable taking.”44 He 
concluded that 

the Constitution measures a taking of property not by what a State says, or by what it 

intends, but by what it does. Although the State in this case made no attempt to take 

the accreted lands by eminent domain, it achieved the same result by effecting a 

retroactive transformation of private into public property -- without paying for the 

privilege of doing so. Because the Due Process Clause of the Fourteenth 

Amendment forbids such confiscation by a State, no less through its courts than 

through its legislature [I concur].45 

Justice Stewart further takes issue with the sudden nature of the Supreme Court of 
Washington’s reversal on ownership of accretion rights, noting that “[t]o the extent 
that the decision of the Supreme Court of Washington on that issue [of accretions 
ownership] arguably conforms to reasonable expectations, we must of course 
accept it as conclusive” but a sudden change in state law would not receive such 
deference.46 This language directly parallels Justice Scalia’s discussion of 
background principles of law, though Justice Scalia finds precedent whereas 
Justice Stewart did not.47 

Thirteen years after Hughes, in Pruneyard Shopping Center. v. Robins, the 
Supreme Court considered an appellant’s argument that “their constitutionally 
established rights under the Fourteenth Amendment to exclude appellees from 
adverse use of appellants’ private property cannot be denied by invocation of a 
state constitutional provision or by judicial reconstruction of a State’s laws of 
private property.”48 The Court affirmed the California Supreme Court decision, 
which had determined that the appellant property owner’s right to exclude was not 
violated when the appellant was prevented from excluding members of the public 
from its privately-owned shopping center, seemingly contrary to state precedent.49 
The Court did not expressly consider the issue of a judicial taking, but the general 
takings analysis conducted suggests application to a court decision would not be 
inappropriate.50 

 

 43. Id. at 291 (maintaining that accretions are “a right to include within their lands any accretion 
gradually built up by the ocean”). 

 44. Id. at 296-97 (Stewart, J., concurring). 

 45. Id. at 298 (emphasis in original). 

 46. Id. at 296. 

 47. Id. at 297 (“I can only conclude . . . that the state court’s most recent construction of Article 
17 effected an unforeseeable change in Washington property law as expounded by the State Supreme 
Court.”). 

 48. Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74, 79 (1980) (emphasis added). 

 49. Id. at 79-80. 

 50. Id. at 83-84; Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 
713 (2010). 
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The same year that the Court decided Pruneyard, they decided Webb ’s 
Fabulous Pharmacies v. Beckwith.51 The purchaser of a corporation placed the 
purchase money into an interest-accruing account with the Circuit Court of 
Seminole County; the Florida Supreme Court ruled that the interest could be used 
for public purposes.52 Unlike in Pruneyard, the Court in Webb found that a taking 
had occurred and that “[n]either the Florida Legislature by statute nor the Florida 
courts by judicial decree may accomplish the result the county sought simply by 
recharacterizing the principal as ‘public money’ because it was held temporarily 
by the court.”53 

Webb represents the very small number of cases in which a court found a 
taking when the appellant raised an issue reasonably related to judicial takings. 
Thus, it is therefore worth noting the particular reasoning the Court employed to 
reach its conclusion. Justice Blackmun, writing for a unanimous Court, 
emphasized the clear private nature of the money,54 the Florida Supreme Court’s 
decision being contrary to its “long established general rule,”55 and the forced 
deprivation of private property approved of by the state courts.56 Justice Stewart 
further notes the “narrow circumstances” of the case, presumably to indicate the 
limited application of takings doctrine to be applied to judicial decisions regarding 
a possible taking.57 

Finally, in an opinion dissenting from the Supreme Court’s decision not to 
grant cert in Stevens v. City of Cannon Beach, Justices Scalia and O’Connor, citing 
to Justice Stewart’s concurrence in Hughes, opined that “[n]o more by judicial 
decree than by legislative fiat may a State transform private property into public 
property without compensation.”58 Justice Scalia expressed doubt regarding the 
constitutionality of the decision reached by the Supreme Court of Oregon, claiming 
outright that “has effected an uncompensated taking.”59 Though this dissenting 
opinion does not create precedent, it lays bare Justice Scalia’s desire to create a 
robust judicial takings doctrine and his focus on background principles of law 
related to past judicial decisions.60 This desire and focus are carried over directly 
to Stop the Beach.61 

 

 51. Webb’s Fabulous Pharmacies, Inc., v. Beckwith, 449 U.S. 155 (1980). 

 52. Id. at 157-58. 

 53. Id. at 164. 

 54. Id. at 162. 

 55. Id. at 163. 

 56. Id. at 163-64. 

 57. Id. at 165. 

 58. Stevens v. City of Cannon Beach, 114 S. Ct. 1332, 1334 (1994) (Scalia, J., dissenting). 

 59. Id. at 1334. 

 60. Id. at 1334 (“‘[A] State cannot be permitted to [effect a taking] by the simple device of 
asserting retroactively that the property it has taken never existed at all.’” (citing 
Hughes v. Washington, 389 U.S. 290, 296-97 (1967) (Stewart, J., concurring)). 

 61. See D. Benjamin Barros, What’s At Stake in Stop the Beach Renourishment, PROPERTYPROF 

BLOG (July 1, 2009), https://lawprofessors.typepad.com/property/2009/07/whats-at-stake-in-stop-
the-beach-renourishment.html (a good overview of judicial takings doctrine directly prior to the Stop 
the Beach decision. Barros further hypothesizes about the reasoning for the Court’s decision to hear 
Stop the Beach (i.e. Justice Scalia’s interest in the doctrine and his comments in the aforementioned 
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Why was Stop the Beach endeavor to purposefully and directly address 
judicial takings when past Supreme Court decisions had been hesitant to do so? It 
is easy to imagine that Justice Scalia, who was well known for his position in favor 
of private property rights, wanted to create judicial takings doctrine for the purpose 
of protecting private citizens from government constitutional intrusions committed 
by the judiciary.62 It is possible that Justice Scalia wished to prevent cases like 
Matthews v. Bay Head, in which the Supreme Court of New Jersey seemed to 
determine that a state judiciary was able to recategorize property from private to 
public, from occurring in the future.63 Perhaps the Court was simply looking to 
find a way to clarify its own statements about judicial takings without explicitly 
denigrating its own precedent.64 The fact that cert was granted on Stop the Beach 
is clear evidence that the Court contemplated the importance of the decision, 
though specifics about deliberations preceding granting cert are not known. 

III. WHERE JUDICIAL TAKINGS DOCTRINE STANDS NOW: ANALYSIS OF STOP 

THE BEACH 

Stop the Beach is, at its core, a case about ownership of property rights on 
beachfront property. The specific right at issue, the one which, as the appellants 
argue, the Florida Supreme Court effectively eliminated, is the right to accretions 
and relictions.65 Accretion is the process of sediment being deposited along 
shorelines, creating additional land with which the landowner’s title moves—
meaning that the seaward boundary of the owner’s land expands.66 Reliction is a 
similar, but different process whereby the water retreats, leaving behind it exposed, 
dry land.67 Avulsion occurs when there is “sudden or perceptible loss of or addition 
to land by the action of the water or a sudden change in the bed of a lake or the 
course of a stream.”68 Justice Scalia refers to these two terms collectively as 
“accretions,” the process by which they occur “accretion,” and notes that in order 
for an occurrence to qualify as an accretion, it must happen “gradually and 

 

cases) as well as predicts Justice Scalia’s likely majority opinion in the case, the probable outcome 
of the decision, and the votes of each Justice). 

 62. Richard J. Lazarus, The Measure of a Justice: Justice Scalia and the Faltering of the 
Property Rights Movement Within the Supreme Court, 57 HASTINGS L.J. 759, 760 (2006). 

 63. Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355 (1984). 

 64. Hughes v. Washington, 389 U.S. 290, 295 (1967) (Stewart, J., concurring) (“surely 
Washington or any other State is free to make changes, either legislative or judicial, in its general 
rules of real property law, including the rules governing the property rights of riparian owners.”). 

 65. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 708 (2010). 

 66. Joseph L. Sax, Changing Currents: Perspectives on the State of Water Law and Policy in 
the 21st Century: The Accretion/Avulsion Puzzle: Its Past Revealed, Its Future Proposed, 23 TUL. 
ENVTL. L.J. 305, 306 (2010); Stop the Beach Renourishment, Inc, 560 U.S. at 708; see also Bd. of 
Trs. v. Sand Key Assocs., 512 So. 2d 934, 936 (Fla. 1987) (providing a complimentary definition). 

 67. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 708 (2010); 
see also State v. Contemporary Land Sales, 400 So. 2d 488, 493 (1981) (providing a complimentary 
definition). 

 68. Sand Key Assocs., 512 So. 2d at 936. 
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imperceptibly--that is, so slowly that one could not see the change occurring . . . 
.”69 

Florida common law at the time held that land gained as the result of accretion 
belonged to the private property owner, but land revealed by avulsion belonged to 
the owner of the seabed usually vested with the State.70 In 1961, Florida passed the 
Beach and Shore Preservation Act (“Act”),71 which, among other things, allowed 
the state to restore and maintain eroded beaches through the depositing of sand and 
other sediments to essentially add artificial beach land.72 When the land is 
deposited, the mean high-tide line (“MHTL”), the moving boundary indicating the 
separation between private and public land, is replaced by a fixed erosion-control 
line.73 The MHTL cannot be determined by looking at the water level on any one 
day, but must be determined by the average reach of the high tide over the previous 
19 years.74 The image below summarizes the important boundaries for beachfront 
property ownership and where they are physically located.75 

Thus, operation of the Act effectively removed the ability of private 
beachfront property owners to meaningfully benefit from their right to accretions 
under Florida common law. When the city of Destin and Walton County received 
permits to add 75 feed of dry sand, Stop the Beach Renourishment, Inc., a group 
of beachfront property owners, brought suit to challenge the project.76 Their 

 

 69. Stop the Beach Renourishment, Inc., 560 U.S. at 708 (citing Sand Key Assocs., 512 So. 2d 
at 936). 

 70. Id. at 709. 

 71. FLA. STAT. § 161.011. 

 72. FLA. STAT. § 161.161. 

 73. Stop the Beach Renourishment, Inc., 560 U.S. at 710. 

 74. Id. at 707; see also 1 Waters and Water Rights § 6.03. 

 75. Quinton, Mean High Water Line Questions are Answered by a Surveying Professional, THE 

DEFUNIAK HERALD (Apr. 10, 2019), https://defuniakherald.com/uncategorized/mean-high-water-
line-questions-are-answered-by-a-surveying-professional-premium/. 

 76. Stop the Beach Renourishment, Inc., 560 U.S. at 711. 
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administrative appeal was denied.77 The Florida District Court of Appeal for the 
First District, hearing the challenge under the Florida Administrative Procedure 
Act found for the plaintiffs, finding that the Act violated their “(1) . . . right to 
receive accretions to their property; and (2) the right to have the contact of their 
property with the water remain intact.”78 The Florida Supreme Court, posed with 
the question “[o]n its face, does the Beach and Shore Preservation Act 
unconstitutionally deprive upland owners of littoral rights without just 
compensation?” responded in the negative, reversing the District Court of 
Appeal.79 Rehearing was denied,80 and the Supreme Court granted cert.81 

Justice Scalia begins his plurality opinion by acknowledging precisely what 
this comment has: the authorities that respond to judicial takings claims in a 
positive light, ones that he believes will support his later assertions.82 In a 
somewhat unorthodox move, Justice Scalia then turns in Section II of his plurality 
opinion to defending the position he has not yet taken from the concurrences of 
Justices Breyer and Kennedy, respectively.83 Section III of Justice Scalia’s opinion 
is devoted to consideration of the positions of both petitioners and respondents.84 
Importantly, in addition to responding to the subscribing concurrences below, 
Section III gives us the clearest language explaining Justice Scalia’s proposed test: 
“our requirement [is] that petitioner’s Members must prove the elimination of an 
established property right.”85 Implied in this requirement is that, if proven, the 
elimination constitutes a taking compensable under the Just Compensation Clause 
of the Fifth Amendment. 

In Section IV, dedicated to establishing the holding of the case, Justice Scalia 
begins by noting that the petitioners argue that two property rights, the right to 
accretions and the right to have littoral property touch the water, were abolished 
by the Florida Supreme Court’s decision.86 He then gives the holding of the 
plurality opinion: 

[t]here is no taking unless petitioner can show that, before the Florida Supreme 

Court’s decision, littoral-property owners had rights to future accretions and contact 

with the water superior to the State’s right to fill in its submerged land. Though some 

may think the question close, in our view the showing cannot be made.87 

 

 77. Id. 

 78. Save Our Beaches, Inc. v. Fla. Dep’t of Envtl. Prot., 27 So. 3d 48, 58 (Fla. Dist. Ct. App. 
2006). 

 79. Walton Cty. v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1105, 1121 (Fla. 
2008). 

 80. Walton Cty. v. Stop the Beach Renourishment, Inc., 2008 Fla. LEXIS 2483 (Fla. 2008). 

 81. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 557 U.S. 903 (2009). 

 82. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 713-15 
(2010). 

 83. See generally, id. at 716-25. 

 84. See generally, id. at 725-28. 

 85. Id. at 726. 

 86. Id. at 729. 

 87. Id. at 730. 
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Justice Scalia leans on the doctrine of avulsion to conclude that the operation of 
the Act acts as nothing more than a state-made avulsion—meaning that the dry 
land created as a result belongs to the state.88 It is clear that he is not keen on 
reaching the conclusion he does.89 He explicitly mentions that “perhaps state-
created avulsions ought to be treated differently” but then admits “nothing in prior 
Florida law makes such a distinction . . . .”90 He therefore finds that “[t]he Florida 
Supreme Court decision before us is consistent with these background principles 
of state property law” and as a result did not constitute a taking.91 Justice Scalia 
responds to petitioner’s claim that they have a littoral right to contact with water 
by restating the Florida Supreme Court’s holding that “‘there is no independent 
right of contact with the water’ but it ‘exists to preserve the upland owner’s core 
littoral right of access to the water’” and finding that such a finding would 
contradict established Florida avulsion law.92 He quips, “[o]ne cannot say that the 
Florida Supreme Court contravened established property law by rejecting it.”93 

Justice Kennedy’s concurrence, joined by Justice Sotomayor, stands for the 
broad principles that the case need not be decided under the authority of the Fifth 
Amendment, and that the heavy lifting should instead be left to the Due Process 
Clause.94 He opines that “[i]f a judicial decision, as opposed to an act of the 
executive or the legislature, eliminates an established property right, the judgment 
could be set aside as a deprivation of property without due process of law. The Due 
Process Clause, in both its substantive and procedural aspects, is a central 
limitation upon the exercise of judicial power.”95 So, in essence, Justice Kennedy 
does not see the necessity or prudence of creating a new, volatile area of law in 
judicial takings when the stalwart due process analysis will reach the same 
satisfactory conclusion.96 

While Justice Kennedy believes the plurality reached the correct conclusion, 
he worries that advocating for a strong judicial takings doctrine implies that a 
taking by the judiciary is constitutional as long as there is just compensation 
afforded to the property owners, which could lead to unintended negative 
consequences.97 At its core, the concern is that “a judicial decision eliminating 

 

 88. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 731 (2010) 
(“[t]hus, Florida law as it stood before the decision below allowed the State to fill in its own seabed, 
and the resulting sudden exposure of previously submerged land was treated like an avulsion for 
purposes of ownership. The right to accretions was therefore subordinate to the State’s right to fill.”). 

 89. It can reasonably be inferred that, based on his past support of judicial takings, the “some” 
referenced in Justice Scalia’s holding in the plurality opinion includes himself. 

 90. Id. at 732. 

 91. Id. at 731. 

 92. Id. at 733 (citing Walton Cty. v. Stop the Beach Renourishment, Inc., 998 So. 2d 1102, 1119 
(Fla. 2008)). 

 93. Id. at 733. 

 94. Id. at 733-34 (Kennedy, J., concurring). 

 95. Id. at 735. 

 96. Id. at 735-36 (Kennedy, J., concurring) (“this Court has long recognized that property 
regulations can be invalidated under the Due Process Clause . . . . It is thus natural to read the Due 
Process Clause as limiting the power of the courts to eliminate or change established property 
rights.”). 

 97. Id. at 736. 
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established property rights is ‘otherwise constitutional’ so long as the State 
compensates the aggrieved property owners.”98 Such an outcome would obviously 
fly in the face of judicial restraint in which Justice Scalia sees Justice Kennedy as 
engaging.99 

Justice Breyer’s concurrence, joined by Justice Ginsburg, is more limited in 
scope than that of Justice Kennedy’s. He does not join in sections II and III of the 
plurality because they address “questions of constitutional law that are better left 
for another day,” meaning that judicial takings doctrine ought not have been 
proposed with such vigor.100 The concern espoused by Justice Breyer can be 
summarized thusly: “if we were to express our views on these questions, we would 
invite a host of federal takings claims without the mature consideration of potential 
procedural or substantive legal principles that might limit federal interference in 
matters that are primarily the subject of state law.”101 

The concern of honoring judicial restraint, echoing Justice Kennedy’s 
concurrence, motivates Justice Breyer to support the proposition that “courts 
frequently find it possible to resolve cases--even those raising constitutional 
questions--without specifying the precise standard under which a party wins or 
loses.”102 Though unclear rationale in support of a particular outcome is not 
paradigmatic of good legal precedent, Justice Breyer can fairly be seen as 
supporting such an outcome over a strong judicial takings doctrine. Such is his 
aversion to the bold claims made by Justice Scalia. 

IV. JUDICIAL AND SCHOLARLY INTERPRETATIONS OF JUDICIAL TAKINGS 

DOCTRINE: WHY STOP THE BEACH FAILED 

Judicial takings, while not itself a meritless doctrine, is not best advanced 
through Stop the Beach. Justice Scalia’s plurality test, whether an established 
property right has been eliminated as the result of a judicial decision, is not only 
vague but unnecessarily affects other areas of law that ought not be disturbed by 
such a broad test. Possible areas of law that could be disturbed unnecessarily by 
Justice Scalia’s test include trusts, estates, and joint property ownership.103 

Like its sister doctrine of regulatory takings, judicial takings is most 
applicable to interactions between private and public property. The reasoning is 
this: if reallocations of property between individuals were subject to constitutional 
scrutiny from any form of takings doctrine, then the law would become impossibly 
broad and invasive because nearly all property issues would become subject to a 
valid constitutional judicial takings claim. This outcome is clearly impermissible. 
Only in situations in which the government, regardless of branch, is reallocating 

 

 98. Id. 

 99. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 723 (2010). 

 100. Id. at 742 (Breyer, J., concurring). 

 101. Id. at 743. 

 102. Id. at 744. 

 103. For discussion of judicial takings in a trusts and estates context, see Milgroom v. United 
States, 122 Fed. Cl. 779, 801-02 (2015) (determining that a liquidation of property used to satisfy a 
judgment did not constitute a judicial taking). 
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private property for the public benefit can a takings analysis begin. Importantly, 
trusts which involve income from a charitable public trust paid out to public 
institutions and property in which the public has an interest are both contexts in 
which there is a transaction between an individual and the public, such that 
established takings doctrine could affect it.104 

Though Justice Scalia’s test has typically only been applied in cases in which 
there is a transfer in property between an individual and the public, the test’s scope 
and lack of definition could implicate more than anticipated. This means that 
transactions between two individuals which have public welfare implications 
would likely be subject to a very broad judicial takings standard.105 Not only could 
additional conduct be subject to judicial takings analysis, but disparate areas of law 
could be affected as well.106 

Courts thus far have engaged very little with the notion of judicial takings 
doctrine affecting areas of law outside real property; in the limited number of cases 
in which a court has heard an argument in that context, they have maintained an 
inability to hear the argument.107 

A. Lower Courts Interpreting Stop the Beach 

One of the first cases interpreting Stop the Beach, decided less than two 
months after the landmark decision, was Gibson v. American Cyanamid Co.108 The 
District Court for the Eastern District of Wisconsin, interpreting the basic holding 
of Stop the Beach, found that “[t]he plurality in Stop the Beach held that the 
Takings Clause applies to the judiciary . . . [t]herefore, Stop the Beach actually 
supports the Court’s conclusion that the judicial development of the common law, 
just like a legislative enactment, can violate the constitution.”109 The plaintiff in 
Gibson petitioned to have an earlier decision by the district court reconsidered 
because the ruling had been made only two days before Stop the Beach was 
announced.110 The plaintiff, rather than establishing grounds for reconsideration 
based on Justice Scalia’s plurality opinion, focused on Justice Breyer’s 
concurrence.111 The district court refused to reconsider the earlier judgment 

 

 104. See, e.g., Consumers Union of U.S., Inc. v. State, 840 N.E.2d 68 (N.Y. 2005); Wilkie v. 
Robbins, 551 U.S. 537 (2007). 

 105. I do not want to delve too deeply into this topic, as it would lead me far astray from the scope 
of this comment, but it is worth noting to reinforce the notion that Justice Scalia’s test is 
impermissibly broad and sweeping. 

 106. See also Huiyi Chen, Balancing Implied Fundamental Rights and Reliance Interests: A 
Framework for Limiting the Retroactive Effects of Obergefell in Property Cases, 83 U. CHI. L. REV. 
1417 (2016) (discussing the effects of Stop the Beach in the marriage context post-Obergefell). 

 107. While I find the interaction of a robust judicial takings doctrine and intangible property 
fascinating, any meaningful discussion thereof would involve detailed and lengthy introductory 
material that would render this comment prohibitively lengthy for its fairly narrow purpose. The 
preceding is therefore the extent to which I will engage in such material. 

 108. Gibson v. Am. Cyanamid Co., No. 07-C-864, 2010 U.S. Dist. LEXIS 79197 (E.D. Wis. Aug. 
2, 2010). 

 109. Id. at *11-12. 

 110. Id. at *11. 

 111. Id. at *12. 
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because it found that “Justice Breyer’s reasoning in Stop the Beach does not 
undermine this conclusion [that earlier precedent is still good law]”.112 Thus, the 
court essentially took Stop the Beach into consideration, but did not change its 
holding based on the supposed change in the law. 

The California State 1st District Court of Appeal discussed Stop the Beach’s 
impact on takings doctrine in Surfrider Foundation v. Martins Beach 1, LLC.113 
This case represents the most intensive interpretation of Stop the Beach by a lower 
court, as it is one of a very few that takes seriously the plurality test established by 
Justice Scalia. The facts of the case are as follows: Martins Beach 1, LLC bought 
Martins Beach, which had been public access up to that point.114 Over the period 
of two years or so, the LLC limited the public’s access to the beach before access 
was restricted completely.115 Surfrider Foundation brought suit against Martins 
Beach 1 to have the beach reopened to the public.116 The trial court placed an 
injunction on Martins Beach 1’s closing of the beach, citing a violation of the 
California Coastal Act.117 Martins Beach 1 appealed the injunction, among other 
things, and claimed it constituted a per se taking of its private property right of 
exclusion, as well as raising a supplemental judicial takings claim.118 

The 1st District Court of Appeal here held that the plurality opinion in Stop 
the Beach determined that “a state court decision could effect a compensable 
taking if it reversed well-established property law.”119 This is the court explicitly 
recognizing the creation of the “elimination of an established property right” test 
by Justice Scalia. It does so with the following language: 

[t]he lesson we take from Stop the Beach is that where it has been determined that a 

court action eliminates an established property right and would be considered a taking 

if done by the legislative or executive branches of government, it must be invalidated 

as unconstitutional, whether under the takings or due process clauses.120 

The Court of Appeal recognized that the elimination of an established property 
right by the judiciary ought to be found unconstitutional if the same action would 
be considered a taking if done by the legislative or executive branches of 
government.121 However, it stops short of determining whether the judicial 
decision would be unconstitutional under the Takings Clause or the Due Process 
Clause.122 Moreover, the court acknowledged that if a taking is found by a court, 
there is the option to either reverse the decision and allow the state legislature to 

 

 112. Id. at *14. 

 113. Surfrider Foundation v. Martins Beach 1, LLC, 221 Cal. Rptr. 3d 382 (2017). 

 114. Id. at 388-90. 

 115. Id. 

 116. Id. at 391. 

 117. Id. 

 118. Id. at 399-400. 

 119. Id. at 401-02. 

 120. Id. at 403. 

 121. Id. 

 122. Id. 
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provide constitutionally-required just compensation or “acquiesce in the invalidity 
of the offending features of the Act.”123 

Per the briefly recited Stop the Beach analysis, the California 1st District 
Court of Appeal found that the trial court injunction did not constitute a taking.124 
However, the court came to this conclusion not by a rigorous application of Justice 
Scalia’s test, but under a per se takings analysis.125 

Both the parties and the 1st District Court of Appeal seemed more 
comfortable analyzing the beachfront property facts under the more established 
doctrine of per se takings.126 The extent to which they were willing to engage with 
Stop the Beach’s foray into a new judicial takings doctrine was the mention of its 
existence and recognition that it established the “elimin[ation of] an established 
property right” test.127 

Stop The Beach can easily be interpreted as presenting no single, clear path 
forward for a court interpreting it or a party raising a claim under its analysis.128 It 
seems that such was the issue for the Surfrider court in its application of Stop the 
Beach. It is important to note that the California Court of Appeal was willing to 
recognize the existence of judicial takings doctrine but declined to analyze the facts 
at hand under the Stop the Beach test—whether it was Justice Scalia’s test or 
Justice Kennedy’s Due Process Clause approach.129 This hesitance is indicative of 
courts’ general approach to judicial takings as informed by Stop the Beach, as the 
remainder of Part A explores. What is significant about Surfrider is that all 
indications point to the California court taking Stop the Beach seriously in its 
statement of judicial takings doctrine—yet the court refused to apply the test. 

In fact, the Surfrider court was very explicit about its hesitancy to apply Stop 
the Beach in the context of judicial takings. In a footnote, the court plainly states 
that 

Stop the Beach does not seem the best case to serve as a foundation for an analysis of 

a judicial takings doctrine. The taking discussed by the plurality opinion originated 

in legislative action. Arguably, the judicial decision effectuated nothing more than a 

legislative taking and could have been analyzed as such.130 

The remainder of the footnote references materials that focus on the argument that 
Stop the Beach should not have been decided on the basis of judicial takings in the 
first place.131 It must be assumed that these scholarly articles weighed heavily on 

 

 123. Surfrider Foundation v. Martins Beach 1, LLC, 221 Cal. Rptr. 3d 382, 401-02 (2017) (citing 
Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 723-24 (2010)). 

 124. Id. at 388. 

 125. Id. 

 126. Id. at 403. 

 127. Id. 

 128. See Willits v. Peabody Coal Co., 400 S.W.3d 442, 450 (Mo. Ct. App. 2013) (“[h]owever, 
the Supreme Court’s reasoning regarding why there had been no judicial taking was far from 
unanimous.”). 

 129. Surfrider Foundation v. Martins Beach 1, LLC, 221 Cal. Rptr. 3d 382, 400-03 (2017). 

 130. Id. at 403 n.21. 

 131. Id. 
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the California court’s reluctance to apply judicial takings as formulated. Most 
noteworthy of the articles cited in the footnote is written by Justice Stevens, who 
recused himself from the Stop the Beach decision, after his retirement regarding 
Justice Scalia’s plurality opinion.132 Justice Stevens spoke frankly: 

Had I participated in deciding the case, I also would have refused to join Justice 

Scalia’s advisory opinion . . . if there had been any taking in the case, it would not 

have been a “judicial” taking. Any taking that might have occurred was effected either 

when the Florida state legislature passed the statute authorizing the creation of new 

permanent unchanging property lines to replace the ever-changing common-law 

lines, or when the agency actually set the property lines that would preclude 

petitioners from acquiring further land by accretion. The main significance of Justice 

Scalia’s characterization [of what constituted a judicial taking] was to provide a 

special procedural benefit to property owners who, like Stop the Beach, fail to claim 

a violation of the Federal Constitution until after state courts have rejected their state 

law claim.133 

Justice Stevens’ characterization of the plurality opinion as “advisory” and 
offering a “special procedural benefit” is especially illuminating, given the 
treatment lower courts afforded to the decision. Surfrider is truly an exemplary 
case indicating, via traditional analysis and a particularly pointed footnote, the 
deep discomfort lower courts felt with Justice Scalia’s plurality opinion. 

In Shinnecock Indian Nation v. United States,134 the Court of Appeals for the 
Federal Circuit was unable to review the decision of the Court of Federal Claims, 
which had denied the plaintiff’s motion to amend its complaint to add a judicial 
takings claim.135 This is either indicative that the Court of Appeals for the Federal 
Circuit is unwilling to depart from precedent regarding the review of lower court 
decisions,136 or that it was entirely unwilling to decide a case based on the unclear, 
problematic law established by Stop the Beach. The Court of Federal Claims, 
hearing the case before the Court of Appeals for the Federal Circuit, did not even 
apply the test established by Justice Scalia; it merely noted that the opinion was a 
plurality and therefore did not create binding precedent.137 The court denied the 
amendment of the complaint to include a judicial takings claim because the 
plaintiff cited “no case in which a property owner prevailed on a judicial takings 
claim,” which indicates the lack of serious legal impact that Stop the Beach had on 
application of the doctrine.138 

The Court of Federal Claims also discussed the myriad of other tests for 
occurrences of a judicial taking, showing no preferential treatment for Justice 

 

 132. Justice John Paul Stevens, The Stevens Lecture: The Ninth Vote in the “Stop the Beach” 
Case, 88 CHI.-KENT L. REV. 553 (2013). 

 133. Id. at 557. 

 134. Shinnecock Indian Nation v. United States, 782 F.3d 1345 (Fed. Cir. 2015). 

 135. Id. at 1352. 

 136. Id. at 1353 (“[t]he Court of Federal Claims, however, is without authority to adjudicate the 
Nation’s claim that it suffered a compensable taking at the hands of the district court.”). 

 137. Shinnecock Indian Nation v. United States, 112 Fed. Cl. 369, 385 (2013). 

 138. Id. at 386-87. 
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Scalia’s test. It discusses Justice Stewart’s concurrence in Hughes v. 
Washington,139 only to dismiss it as having never been followed by a majority of 
the Supreme Court.140 The court quotes Justice Kennedy’s concurring opinion in 
Stop the Beach, which sought to apply judicial takings through due process 
doctrine, seemingly only as a way to dissipate the importance of Justice Scalia’s 
plurality.141 

Finally, the Court of Federal Claims altogether refuses to allow amendment 
to the complaint by the Shinnecock Indian Nation because the facts did not fit the 
requirements to even concern a possible judicial takings claim.142 For the court to 
refuse to even recognize the taking of land from native peoples for public use as 
validly raising a judicial takings issue is indicative of the federal courts’ general 
reluctance to meaningfully engage with the doctrine. 

The same year that the Court of Appeals for the Federal Circuit heard 
Shinnecock, the Court of Federal Claims again dismissed claims alleging a judicial 
taking as being outside of the court’s jurisdiction in Milgroom v. United States.143 
It should be noted that the court cited to Shinnecock in claiming that the ability to 
hear the claim was outside of its jurisdiction.144 The court here does not engage 
with Stop the Beach or judicial takings even to the extent that it did in 
Shinnecock—it simply states that it is without jurisdiction to hear the claims and 
they must be dismissed, “including claims alleging a ‘judicial taking . . . .’”145 The 
Appeals Court for the Federal Circuit later affirmed the Court of Federal Claims 
decision.146 

The Supreme Court of Kansas, deciding “a dispute between private 
individuals regarding ownership rights in previously injected storage gas through 
application of [K.S.A. 55-1210] . . . and the common-law rule of capture[,]”147 
expressly held that the Justice Scalia’s plurality opinion, upon which the plaintiff 
relied, produced no binding precedent: “Northern relies upon a plurality opinion 
with no precedential value.”148 

Furthermore, the Supreme Court of Kansas found that, even if it were to find 
the plurality opinion persuasive, which it clearly did not, the facts of the present 

 

 139. Id. at 385 (citing Hughes v. Washington, 389 U.S. 290, 298 (1967) (“[t]he Due Process 
Clause of the Fourteenth Amendment forbids such confiscation by a State, no less through its courts 
than through its legislature.”)). 

 140. Id. at 386. 

 141. Id. 

 142. Shinnecock Indian Nation, 112 Fed. Cl. at 386-87 (holding that “even if a judicial takings 
theory were a viable basis for a cause of action in this court, the district court’s actions do not 
resemble the judicial action at issue in Hughes or Stop the Beach.”). 

 143. See generally Milgroom v. United States, 122 Fed. Cl. 779 (2015). 

 144. Id. at 801. 

 145. Id. at 802. 

 146. See generally Milgroom v. United States, 651 F. App’x 1001 (Fed. Cir. 2016). 

 147. Northern Natural Gas Co. v. ONEOK Field Servs. Co., L.L.C., 296 P.3d 1106, 1127 (Kan. 
2013) (citing Kan. Stat. Ann. § 55-1210(c) (West 2013)). 

 148. Id. at 1127.; see generally Kan. Stat. Ann. § 55-1210 (West 2013). 
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case were not meaningfully similar to those of Stop the Beach.149 As mentioned at 
the beginning of this section, a takings claim will not be valid if brought in a 
dispute between two individual land owners—this fact pattern is exactly what is at 
stake in Northern Natural Gas.150 It seems again that a court, this time a state 
supreme court, did not have the applicable facts to apply a valid takings analysis 
and was completely unwilling to apply either test established by Justices Scalia or 
Kennedy. 

B. Scholarship on Judicial Takings Doctrine Post-Stop the Beach 

Scholars writing in the area of takings law have been uniformly interested in 
the potential application of judicial takings as formulated by Stop the Beach. 
Nevertheless, these scholars have failed to come to a consensus regarding its 
precedential effect. What is agreed upon, however, is the sheer scope and 
originality of what Justice Scalia hoped to achieve—regardless of its reception in 
the lower courts. For example, the bare fact that Justice Scalia intended to apply 
the Fifth Amendment Takings Clause to the judiciary at all was not a commonly 
accepted constitutional theory. J. Peter Byrne, writing on Justice Scalia’s impact 
on modern property law, says that he makes a “bizarre” textual argument that the 
Fifth Amendment does not limit its own application and that “[w]hen the Fifth 
Amendment was adopted, no one would have imagined that it applied to judges 
interpreting the common law in deciding case.”151 This scholarly analysis of the 
Stop the Beach plurality opinion is exemplary of scholarly analysis across the 
board. 

In his article, Uncertainties Remain for Judicial Takings Theory, written over 
a year after Stop the Beach was decided, Timothy Mulvaney noted that “little 
guidance” was provided by the plurality opinion, but opined that the decision 
would create a surge of litigation.152 While he may not have correctly predicted the 
future, he did pinpoint possible reasons for lower courts’ unwillingness to 
participate in litigation surge. 

Mulvaney provides three “practical difficulties” with judicial takings: 1) it 
requires federal courts to “rummag[e] into the intricacies of state property law,” 
which they are “ill-equipped” to do; 2) the general concept of judicial takings 
seems to violate the principle of lower federal courts being unable to review state 
supreme court decisions without congressional authorization; and 3) it spotlights 

 

 149. Northern Natural Gas Co., 296 P.3d at 1127 (citing Sagarin v. City of Bloomington, 932 
N.E.2d 739, 744-45 n.2 (Ind. App. 2010) (also holding Stop the Beach to be non-precedential, when 
determining the value of the Stop the Beach plurality)). 

 150. Id. (“the Takings Clause has no application here because the district court’s ruling did not 
result in the taking of private property for public use.”). 

 151. J. Peter Byrne, A Hobbesian Bundle of Lockean Sticks: The Property Rights Legacy of 
Justice Scalia, 41 VT. L. REV. 733, 740 (2017) (J. Peter Byrne serves as the Chair of Real Property 
at Georgetown University Law Center and published this note in connection with Vermont Law 
School’s panel on Justice Scalia’s impact on takings, and general property law). 

 152. Timothy M. Mulvaney, Real Estate Law, Uncertainties Remain for Judicial Takings Theory, 
28 GPSolo 20, 21 (2011) (Timothy M. Mulvaney is the Associate Dean for Faculty Research and 
Development at Texas A&M as well as a professor who specializes in property law). 
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the judicial power of state courts, which contravenes Supreme Court precedent that 
“in declaring and interpreting their laws, [state courts] serve as laboratories for the 
development of innovative approaches to modern problems.”153 Mulvaney is not 
wholly dismissive of the Stop the Beach plurality opinion, but notes that “the 
plurality opinion provides little guidance on what is required to prove that a 
property right actually is ‘established’” and faces significant roadblocks on its way 
to becoming substantively accepted.154 

Steven C. Begakis, in a 2016 student note, concludes that Justice Scalia 
accepted that the Supreme Court has the ability to “reserve[] the right to define 
property in whatever manner [the Supreme Court] chooses,” whether it be an 
established common law property right or something different altogether.155 It is 
precisely this level of uncertainty that, throughout the plurality opinion, prevents 
lower courts from finding substantive precedent upon which they can base their 
own decisions. The possibility that the nation’s highest court modifies its definition 
of property to benefit the conclusion the court wishes to reach presents a multitude 
of issues for lower courts seeking to interpret Supreme Court precedent. 

One possible interpretation of Stop the Beach is less legal than political. 
Joining Justice Scalia in his plurality opinion were the three other traditionally 
conservative members of the court: Justices Thomas, Alito, and Chief Justice 
Roberts.156 Considering the voting pattern and general aversion to changes in 
common law made by state courts, it is possible to view the plurality as the 
conservative bloc of the Supreme Court, led by Justice Scalia, attempting to change 
and permanently stifle common law property doctrine from evolving and 
drastically changing.157 In his comment, Mitch Walter essentially adopts the stance 
of Justice Kennedy and argues that the due process clause would allow the court 
to review matters of judicial takings without disrupting the states’ ability to 
develop its substantive property law. Walter is not alone in preferring the approach 
offered by the concurring opinion of Justice Kennedy over the less predictable 
“elimination of an established property right” test.158 

It is possible that the Supreme Court itself, as evidenced by Stop the Beach, 
realized the political nature of courts and sought to correct what it perceived to be 
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missteps in legal decision-making, especially in the context of private property 
rights.159 Such a conclusion is justified if one focuses on the leap from applying 
the Takings Clause to only executive and legislative branches of government to 
applying it to all three equally—”[the plurality] presented state courts as a 
comparably dangerous branch to legislatures with respect to property rights and 
announced that both bodies require the disciplining hand of the Takings Clause.”160 

C. Arguments Supporting the Effectiveness of Stop the Beach Are 
Unsatisfactory and Speculative in Nature 

While it is the position of this comment that Stop the Beach is an ineffective 
attempt by Justice Scalia to push Judicial Takings Doctrine into new territory, or a 
nothingburger, it is possible to read the opinion differently. There are two differing 
interpretations that will be addressed in turn: Stop the Beach is not ineffective 
because 1) the possibility of a “perfect” set of facts reaching the Supreme Court 
would make Stop the Beach controlling; and 2) it effectively regulates state 
supreme courts in the way they address potential takings claims. It is important to 
note that neither argument is particularly popular—no scholarly works and 
certainly no caselaw explicitly adopt these positions. However, they are the only 
plausible responses to the fairly unobjectionable conclusion that Stop the Beach, 
as a factual matter, did not prompt any meaningful response from lower courts. 
Neither of the above arguments are satisfying because they are predicated on 
theoretical or speculative grounds. 

The first argument is based on nothing more than a legal “what if?” A factual 
“perfect storm” of a case could theoretically occur, breathing life into judicial 
takings, which could result in the upheaval of several areas of law. If such an 
upheaval were to occur, Stop the Beach would become a significant and perhaps 
guiding opinion on a new area of law. A potential explanation for the ultimate 
holding of Stop the Beach, that no judicial taking had occurred, is simply that the 
facts were not right for Justice Scalia to have applied his favored test and to find 
that a taking had occurred.161 This, of course, presumes that there is such a set of 
facts that, if the case rose to the level of the Supreme Court, could provide the 
correct backdrop for the conclusion application of the Stop the Beach test. 

This position is untenable for the following reason: facts that fairly raise a 
serious taking issue are rare, unlikely, and have a particularly small likelihood of 
reaching the Supreme Court post-Stop the Beach. Takings claims can only arise 
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when there is an interaction between public and private property.162 These 
situations are most common, as previous takings caselaw shows, along beachfront 
property because the public often has rights to beach access and a private property 
owner has a higher likelihood of having their rights to exclusion infringed as a 
result.163 If an interaction between private and public property exists, the private 
property owner must have a colorable argument that a court decision, not a 
legislative or executive act, effected a taking in order to raise a judicial takings 
claim. 

It is at this point that Stop the Beach itself presents a major issue for the notion 
that it can be an effective opinion. Justice Scalia, and indeed the two concurring 
opinions by Justices Kennedy and Breyer, declined to find that the actions of the 
Florida Supreme Court constituted a taking.164 As has been discussed, lower courts 
have duly interpreted the opinion and universally rejected judicial takings claims 
raised after Stop the Beach. 

There is, as a result, no reason to believe that a particular lower court, even 
given the ideal set of facts from which to find a judicial taking, would be willing 
to do what Justice Scalia and the Supreme Court could not. In short, Stop the Beach 
failing to establish a meaningful judicial takings doctrine is precisely the reason 
why it cannot be effective for lower courts to raise a “perfect storm” case up to the 
Supreme Court. As such, a conclusion that Stop the Beach is an effective opinion 
that simply needs an idealized set of facts to take effect is untenable. 

The second possible counterargument stands for the notion that, despite the 
fact that Stop the Beach was unsuccessful in its primary function of creating 
controlling legal precedent, it has effectively acted as a warning to lower courts. 
The warning is this: “do not eliminate private property rights, or your decision will 
be an unconstitutional taking.” Such a message conveyed to lower courts could 
explain why valid judicial takings claims are not found—judges are mindful of the 
fact that they can effect a taking. 

This position supporting Stop the Beach as a meaningful culmination of law 
or evidence of progress can be rebutted in a simple and uncontroversial manner. 
There is no evidence to suggest judges have interpreted Stop the Beach as anything 
other than unclear and unconvincing. If judges understand Justice Scalia’s test as 
a form of indication that they ought to modify or “mask” the opinions they render 
to not effect a taking as defined in the plurality opinion, only speculation is 
available as a method of affirming such behavior. Judges, and lower courts 
generally, are careful to fully explain the reasoning in their opinions both for the 
best interests of the litigants and for the benefit of judicial clarity. To claim that 
lower courts’ interpretations of judicial takings are informed by some secondary 
effect of Stop the Beach is manifestly against the understanding of how courts and 
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judges operate and interpret precedent. Therefore, the argument that Stop the 
Beach is effective as precedent for lower courts because it has the effect of 
regulating how they consider judicial takings is unsupported by caselaw and basic 
principles of jurisprudence.  

CONCLUSION 

Stop the Beach is an incredibly important case in a foundational area of law 
that, despite its importance, failed to produce useful precedent that lower courts 
were willing to address. Justice Scalia’s interest in the topic and his influence on 
the plurality opinion might have proven more than the courts were willing to 
handle. In desiring to establish a robust judicial takings doctrine, Justice Scalia 
created precedent that lower courts do not wish to apply because it is both 
unnecessarily harsh and creates a litany of secondary legal problems, while also 
not having a clear foundation upon which to stand. While judicial takings is a 
legitimate, powerful concept that ought to be given further thought, future Supreme 
Court decisions will have to decide its future. 


