UNCONSCIONABLE: FIGHTERS, CONTRACTS, AND A
HARDCORE CASH-MONEY SPORT
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INTRODUCTION

Average people are rarely involved in fistfights.! Even more rarely do they
fistfight their coworkers.? Almost unthinkable is it for a person to be contracted to
receive a $100,000 bonus to knockout their coworker while wearing underwear,
locked in a cage, in front of thousands of screaming fans. The sport of Mixed
Martial Arts (MMA) is littered with agreements like the example illustrated
above.’ Another example of these outlandish agreements would be the “we do not
test for steroids” language found in the contracts of the nostalgia ridden,
supplement fueled, fever dream that was the spectacle of Pride Fighting
Championship.? It was an open secret that this promotion all but encouraged their
athletes to indulge in any and all performance enhancing drugs, which was likely
a significant factor contributing to the many iconic matches held in the promotion’s
heyday.® These are but a few tales that illustrate the fast paced and testosterone
laced sport that is MMA, and some of the contractual agreements that make the
meat grinding promotions that facilitate these events possible.
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MMA is a sport that embodies everything American, a bloody spectacle of
skill and fury.® The rugged individual nature of fighters is much akin to the
nostalgic myths of cowboys or frontiersmen of the West, an industry plagued more
than most with the “bootstrap mentality” of “self-made men.”” Moreover, what is
more American than the visceral violence of a fistfight?

Modern MMA is not just a cultural spectacle. It has become a major business
spearheaded by massive organizations such as the Ultimate Fighting
Championship (UFC).® Like any business, promoters must facilitate their existence
through the use of contracts between themselves and the fighters they promote.’
Due to its hegemonic presence in the sport,'® the UFC’s contracts should be given
special attention as they affect fighters industry-wide.

The general consensus among MMA media is “[t]here has never been a better
time to be a fight fan.”!" This sentiment is no doubt shared by the promoters
themselves thanks to the recent explosion in profitability among MMA
organizations; however, is this golden age of fighting shared by those doing the
actual fighting?'? The hazards fighters face are growing with MMA’s rise in
popularity.'* Promotions could improve the lives of fighters by overhauling their
contracts. Many of these contracts are unconscionable—blatantly unreasonable
and oppressive to fighters. This is leading to growing resentment among fighters
and will likely lead to increased litigation in the future. Given how one-sided these
contracts currently are, fighters could potentially invalidate them using the doctrine
of unconscionability.

The following is an examination of applying unconscionability in contracts
between MMA fighters and the UFC. Part [ examines the history of MMA and the
rise of the UFC, along with the stories of fighters who sacrifice their bodies and
minds on the altar of physical competition to make the sport what it is today. Part
II examines common practices and terms in UFC contracts. Part III defines
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unconscionable, or “adhesion,” contracts. Part IV applies unconscionability to
UFC contracts, demonstrating that they are unconscionable, and therefore
unenforceable. Lastly, Part V offers individual lawsuits as a possibility to free
fighters from the more oppressive aspects of their contracts while other more
systemic pathways, such as congressional action and unionization, currently fail to
gain traction. Lawsuits claiming unconscionability could provide fighters with a
reasonable and novel pathway to negotiating better agreements in the future and
put pressure on the UFC to reform their contract negotiations with fighters going
forward.

L WHAT IS MMA, AND WHY DOES IT MATTER?

Put simply, MMA is the sport of the future. Throughout the last decade MMA
has exploded in popularity and is held by many as the fastest growing sport in the
world.'* This is a far cry from the spectacle that at one time had to shop state by
state and even venture into tribal lands to legally operate.'> The industry of MMA
is almost unrecognizable from its humble beginnings on the streets of Brazil or its
origins in feudal Japan and earlier.'® The UFC is at the forefront of the MMA’s
growth and it influences the entire industry. Potential legislation, fighter labor
movements, media deals, and revenue generation for states hosting MMA events
are becoming increasingly relevant legal issues. Given that MMA is an emerging
cultural and economic phenomenon in America, the controversies surrounding the
sport merit consideration. Just as professional football, basketball, soccer, boxing,
and baseball have influenced culture and society as a whole; so too will MMA
follow in the footsteps of more established sports.'”

MMAA is a full contact sport usually involving two athletes engaged in hand-
to-hand combat.'® Fighters are permitted to use all manner of striking techniques,
barring some restrictions on grounded opponents.! Similar to boxing, the standard
match can be fought in a ring, but many promotions opt for cages. The UFC fights
in their patented octagon.?’ Fighters can also engage in grappling exchanges
involving wrestling and all manner of joint locks and strangulation.?! Matches are
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won through knockout, referee stoppage, or the submission of one’s opponent
often signaled through a physical or verbal “tap.”?? Finally, most matches have a
set number of rounds. If a bout persists through the entirety of rounds, most
promotions then defer to judges who pick a winner based off effective use of
techniques, aggression, and affliction of damage.?

The history of MMA traces back to as long as people have fought; however,
the real story starts in Japan. In feudal times, the Japanese art of Jiujitsu was used
by samurai when disarmed in battle. This fighting technique of throws, holds, and
chokes was a closely guarded secret of the aristocracy and noble class.?* The art
eventually spread throughout all of Japan, but was still contained within the
borders of the island nation.?

Kano Jigoro adapted Jiyjitsu into what we now know today as the Olympic
sport of Judo, an art of mainly high-impact throws and limited ground submissions
tailored for smaller combatants to thwart their larger aggressors.?® Kano Jigoro was
succeeded by his pupal Mitsuyo Maeda, or “Count Koma” as he became known.
Count Koma traveled the world showcasing the effectiveness of Judo outside of
Japan throughout the early twentieth century.?” Maeda ventured to South America,
where he taught his art to the Brazilian Gracie clan, a name enshrined in history
for brining martial arts to the world stage.?®

The Gracies developed what is now called Brazilian Jiu Jitsu (BJJ) through
their experiences in many Vale Tudo (anything goes) fights throughout the streets
and stadiums of Rio de Janeiro.” The Gracies were naturally talented promoters
who came from a family of businessmen and entertainers.*® After nearly a century
of growing their art through academies and provocative advertisements “taking all
comers,” the Gracies stepped onto the global stage and demonstrated the
supremacy of their art at UFC 1 on November 12, 1993.%! Fighters from a variety
of martial arts competed for a cash prize. Part novelty and part bloodbath, the event
showcased everyone from a sumo wrestler, a comically dirty French kickboxer,
and a professional boxer wearing one glove among more notable contestants.
Ultimately the slender and unassuming Royce Gracie stood undefeated, proving
the effectiveness of BJJ.*?
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A.  The UFC and its Rise to Supremacy

There was a myriad of competing organizations in the early days of MMA.
From the thigh high boots and pro-wrestling stylings of Pancrase;* to the soccer
kicking, head stomping orgy of violence that was Pride FC;** to the more
contemporary Strikeforce and World Extreme Cagefighting (WEC). Over the
years, the UFC put the industry in a chokehold, absorbing Pride, Strikeforce, and
WEC, leaving few options for most high-level fighters.**> Today the UFC lacks any
real competition and holds nearly all top talent in the sport.>® Smaller promotions
such as Bellator and ONE FC exist, but are dwarfed by the behemoth UFC.?’

The UFC is focused on presenting MMA as a polished and streamline sport
comparable to other mainstream professional sports leagues. This was mainly done
through a process of professionalization, sanitizing the sport, but also imposing
negative effects on the rank-and-file fighters which the promotion signs.*

More stringent drug testing was one way the UFC attempted to clean up what
was perceived as a “dirty” sport. Drug testing came with a litany of issues for many
fighters, including location reporting requirements, random test invasions, and
mandatory suspensions with little to no recourse even if found innocent.*
Additional window dressing came in the form of required uniforms for fighters
through apparel and sponsorship deals.** While this standardized fighters’
appearance, it also deprived them of revenue opportunities for advertisement on
their own fight kits (the apparel fighters wear while competing). Lastly, the UFC
secured television deals to market to a mainstream audience on major channels like
Spike T.V. Now, a lucrative ESPN deal guarantees the UFC a steady stream of
income for years to come.*!
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The UFC has become synonymous with MMA.** This consolidation of the
industry along with the general power which the UFC wields in the sport has even
led to claims of monopsony and monopoly in ongoing antitrust litigation.** Cung
Le v. Zuffa* has shed new light on the practices of the UFC, exposing many
common contracting practices between the organization and its fighters.*> Cung Le
demonstrates how crucial it is to address the UFC’s contractual relationships with
fighters. Because of its juggernaut status in the industry, the UFC can impose
virtually whatever terms it wants on fighters.*® While Cung Le is largely an
antitrust case, it highlights many top fighters’ struggles dealing with their
unconscionable UFC contracts.?’

B.  The Fighters, their Struggles, and Better Opportunities

UFC contracts appear reasonable on their face. Most fighters only compete a
handful of times per year and are paid thousands of dollars for fights lasting no
more than twenty-five minutes. However, upon closer inspection, these top tier
athletes in an organization that makes record profits each year*® receive a pittance
compared to most professional athletes.*” Moreover, fighters’ “one night’s work”
on fight nights are the product of months of training for each bout. Each fighter
requires nutritionists, gym fees, trainers, transportation, and a host of other out-of-
pocket expenses to ensure they are prepared for their fights. When all is said and
done, many fighters on the roster are lucky to break even on years when fight offers
are scant considering their compiled expenses and low pay.>

Recently, even the current Heavyweight Champion of the world Francis
Ngannou, a power puncher the likes of which the UFC loves to market, has needed
to take out loans just to pay for his training camps.’! This is no up-and-comer
paying his dues and working his way up the organization. He is the Heavyweight
Champion of the world, the “baddest man on the planet,” employed with the
premiant organization of his sport, attesting that even he is just scraping by.*?
Jarrod Cannonier, currently ranked the number six middleweight contender in the
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world, recently caused waves when he stated he was “broke” during a post-fight
press conference, making him another example the financial woes of even top
fighters.” It has even become common for fighters to essentially beg Dana White,
the longtime president of the UFC, in their post-fight interviews for “Fifty G’s,
baby;” referring to the discretionary bonuses which are given to some fighters who
perform well in their bouts.>*

Low pay is not a fighter’s only financial issue. Uniform deals with Reebok
and now Venum crushed a once thriving “middle class” of fighters in the UFC.
Fighters could previously enter into sponsorship agreements to sell advertisements
on their fight shorts. This was especially beneficial to journeyman fighters who
would likely never contend for a title and therefore never see the bump in pay
which accompanies such a feat. Despite not winning titles, many fighters had cult
followings they leveraged into lucrative marketing deals. This opportunity has
been largely quashed by the UFC’s exclusive deals with apparel companies which
offers only comparatively meager payouts to most athletes.>

Recent imposition of United States Anti-Doping Agency (USADA) testing
requirements also burdens fighters. Stringent USADA policies require fighters to
report their location and be willing to test at nearly any time day or night. USDA
also establish a form of strict liability for any illegal substances found during these
tests.® Fighters have relatively short careers,”” so lengthy suspensions can be
professional death sentences.’® This was illustrated in the case of Zuffa v.
Wanderlei;” and in Romero v. Gold Star.%° In Romero, a fighter brought suit when
a tainted supplement led to a positive drug test, costing him a chance at a title
fight.®!
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Fighters lack long-term job security because of their limited fighting window
and have few opportunities outside of the octagon after retirement.® It is sad and
unbecoming of an organization like the UFC when its former fighters are forced to
participate in obscure and dangerous promotions just to support themselves
financially in the twilight of their careers. This harsh reality extends even to former
champions and legends of the sport. B.J. Penn and Chuck Liddell are perfect
examples of this phenomenon, suffering strings of repeated brutal knockouts after
decades of fighting.%

This begs the question, why claim these contracts are unconscionable?
Contracts bind fighters to the UFC and impose financial burdens and barriers.
Fighters must forgo opportunities with other promotions throughout the duration
of their UFC contract.®* This is especially cumbersome to top level fighters who
have opportunities outside of the UFC. The growing trend of celebrity boxing
matches, or “money fights” illustrates the opportunity to make millions in one
night.% This was the case in the bouts of Conor McGregor v. Floyd Mayweather,
Anderson Silva v. Tito Ortiz,%” or more recently through the boxing match of Tyron
Woodley and Jake Paul.%® Fighters currently bound exclusively to the UFC could
capitalize on this lucrative trend by invalidating their unconscionable contracts.
Some obvious examples of fighters who could benefit from ending their
exclusivity agreements are former champion Georges St. Pierre, Jon Jones, and the
above-mentioned Francis Ngannou.®

II. CONTRACTING PRACTICES OF THE UFC
The UFC does not publicly disclose its contracts with fighters.”” However,

some fighters have disclosed details of their agreements. One notable example is
former Lightweight Champion Eddie Alvarez who disclosed his entire UFC offer
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during negotiations with another promotion.”! A more recent and comprehensive
examination of these contracts came from the documents released in Cung Le v.
Zuffa. Hundreds of pages of expert testimony have shed light on many of the
common strategies and specific clauses the UFC utilizes to control fighters.”

Contract formation for most fighters is straight forward. Barring a few top
athletes, the negotiations are one sided due to the leverage the UFC has over the
market. The UFC signs fighters for a limited term, usually a set amount of time or
fights.” The average fighter is only bound to the UFC for a few fights, creating a
large lower class of athletes needed to fill the mandatory number of cards the UFC
must provide through their deal with ESPN.” Conversely, some fighters spend
their entire careers with the UFC, and not always by choice.”

A.  Common Terms
1. Exclusive Promoter Agreement

One of the most common and constraining provisions in UFC contracts are
exclusive promotional agreements.’® These clauses prevent fighters from working
with any other promotor of MMA. The UFC uses these clauses as a “one way
ratchet” to bind fighters to advantageous terms once a fighter has signed their
initial contract since the fighter will have no other promotion to effectively bargain
with.”” These clauses are also utilized to prevent fighters from competing in other
combat sports, such as boxing, further nurturing fighters’ dependency on the UFC
for income.”

The UFC also requires fighters to engage in a “reasonable” level of
promotion for their fights.” To comply, fighters must take time out of their training
camps to engage in regular press junkets, media appearances, and other events to
advertise for the organization.

2. UFC Right to Accelerate

Termination or acceleration clauses are nearly universal in UFC contracts.
These give the UFC unilateral rights to accelerate the number of fights or the
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timeframe of contracts—effectively giving them the power to terminate contracts
at any time.*® Technically, the UFC may only do this conditionally. Examples of
the conditions used include a fighter failing to engage in a bout, a misdemeanor
criminal charge, any violation of contractual clauses, and even losing a fight.?' The
list of triggering conditions is so broad it allows the UFC to terminate contracts at
will with their “cut clause;” conversely, fighters have no equal recourse to
accelerate their contracts.®?

3. Tolling and Other Contract Extensions

Perhaps the most outrageous provisions in UFC contracts are those that allow
agreements to be extended in perpetuity.®® Injuries are extremely common in
MMA. If a fighter is under contract with the UFC when injured, the promotion can
then extend the contract for the amount of time between fights, not just the time a
fighter was injured.® Another common reason for extension is a fighter missing or
turning down a fight. If a fighter is unable to fight for any reason, whether that be
by their own choice or an act of God, the UFC may extend the duration of that
fighter’s contract.®® The number of ways the promotion can extend contracts,
paired with the limited time a fighter can perform at a competitive level, means
UFC contracts rarely ever meet their end.®® There are even cases of the UFC
utilizing this tolling provision to extend fighter contracts arbitrarily and without
cause, which adds another layer of filth to the already underhanded agreements.®’

4. Championship and Retirement Clauses

Even retired fighters are not free from their obligations with the UFC without
its consent. Retirement clauses allow the UFC to suspend fighters’ contracts upon
their retirement.®® This pauses the agreement with however many fights remain on
the contract, preventing fighters from competing with other promotions if they
chose to come out of retirement.*

Former Light Heavyweight and Heavyweight Champion Randy Couture is
well aware of this provision. In Zuffa v. HDNet MMA, Couture attempted to come
out of retirement to fight arguably the best Heavyweight of all time, Fedor
Emielieneko, in a non-UFC bout.”® Unfortunately for Couture, the retirement
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clause quashed the possibility of this fight.”! Many other former fighters face this
issue when coming out of retirement, particularly if they have clashed with the
organization in the past. A current example is Georges St. Pierre (GSP). GSP
vacated his title against the wishes of UFC President Dana White, who was intent
on having GSP defend the belt to capitalize on Pay-Per-View sales. Despite retiring
from MMA, GSP remains bound by his contract, preventing him from engaging in
a “money fight” with boxer Canelo Alvarez without the permission of the UFC.??

The “championship clause” is becoming the UFC’s most powerful tool to
suppress fighters during negotiations.’* This clause has become nearly universal in
UFC contracts.” If a fighter becomes a champion, their contract automatically
extends one year from its original termination date, or until the fighter has
competed in three more fights for the organization.?® The real purpose of this clause
is to first ensure that a fighter cannot leave as a title holder of the UFC and fight in
another promotion, but also to prevent champions from leveraging their success in
negotiations with the UFC immediately following the capture of a title.”

The current situation of Heavyweight Champion, Francis Ngannou, is a
perfect example of the coercive nature of these clauses. Ngannou refused a short
notice fight after becoming champion; he subsequently refused to sign a new
contract and is holding out for a more reasonable offer.”” The championship clause
still binds him to the organization and leaves him in limbo until his next fight.

Potential recourses for Ngannou are uncertain. It is unclear if he could wait
out his contract because of the interaction between the championship clause and
tolling provisions upon refusing a fight. He will likely need to successfully defend
his title against fellow Frenchman Ceryl Gane to retain his fleeting leverage gained
from his heavyweight title. The championship clause could be interpreted to
potentially hold Ngannou in perpetuity. It is unclear what would happen if he
would complete his contract but remained a champion—would the clause trigger
again and continue to bind him in an infinite loop? Litigating the scope of the
clause may provide the only definitive answer. A broad interpretation of the clause
may even rise to the level of a 13th Amendment violation by forcing Ngannou into
de facto involuntary servitude to the UFC.”®

5. Option and Exclusive Negotiating Period

Many contracts contain an “option period.” This clause allows the UFC to
extend a duplicate of a contract, potentially multiple times. Exercising these
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options could potentially double or triple the contract’s length. The UFC again
retains the sole ability to exercise this right.”

Many contracts also impose a period of exclusive negotiation following their
expiration. Once a fighter reaches the end of a contract, instead of being able to
test the open market, the UFC imposes an exclusive negotiation period which
generally lasts three months.'” Even if a fighter completes the mandatory period
of negotiation, they are still subject to a “right of first refusal” in most contracts.
These provisions give the UFC the right to match any offer from rival
promotions.'?! Fighters must disclose any offers to the UFC for a period of up to a
year, and if the UFC matches the offer, they are forced to accept it.'” The right of
first refusal gives the UFC extreme latitude and discretion to keep the fighters they
want from leaving the organization, while simultaneously suppressing competition
and wages by preventing other promotions from procuring top talent.'®

6.  Pay Structure

Documents made public in Cung Le v. Zuffa revealed that, despite the UFC’s
record profitability, the revenue split between fighters and the promotion is
woefully one sided. Revenue has consistently been split at roughly twenty percent
to fighters, and eighty percent to the UFC.'™ This distribution is pitifully scant
compared to other professional sports.'%

Regardless of the revenue split, fighters are compensated through several
different channels. Common payments include: bout show compensation, bout win
compensation, Pay-Per-View payments (only to a handful of fighters), letter of
agreement payments (side agreements for signing with the promotion), and other
payments such as sponsorships for wearing mandated apparel, and merchandise
sales.'® Another notable revenue stream for fighters are “performance bonuses,”
one-time payments awarded post-fight to athletes who have particularly
impressive stoppages or entertaining bouts.'?” These awards can sometimes appear
arbitrary and serve as one more tool the organization can use to control fighters
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The UFC also requires fighters to sign away their name, image, and likeness
(NIL).'® This includes name, signature, voice, and even tattoos. This agreement
extends for life and beyond, as not even a fighter’s death terminates this
provision.''® Compensation from this arrangement comes in predetermined tiers
depending on the fighter. Some fighters make next to nothing for their appearance
and merchandise, while others who are in a higher tier can receive nearly thirty
percent of sales revenue.'!

B.  Common Practices and Bargaining Power

Disparate bargaining power between fighters and the UFC is another factor
contributing to these lopsided contracts. Fighters must individually negotiate with
the UFC, an organization with over 500 fighters on the roster.!'> No matter how
popular or valuable one fighter may be, there are always more eager fighters ready
to step into the octagon and take their place.'”® In contrast, the UFC is essentially
the only game in town. To reach the top in the fight game is to fight for the UFC,
giving the company significant advantages in negotiating with individual
replaceable fighters. To advance their careers in any meaningful way, a fighter can
either submit to the UFC’s terms, or go pound sand.''*

The UFC’s coercive bargaining practices contribute to its lopsided contracts.
One common practice of the UFC is to strategically time offering new contracts to
veteran fighters.!" It is typical for UFC matchmakers to renegotiate a fighter’s
contract just before their last fight, particularly after a fighter has suffered a loss in
previous bouts.''® Losing is damaging to a fighter’s career. Fighters need to win
and climb the ranks of their division to grow in popularity and compete for
championships. Having recently lost with an expiring contract is a precarious
position to be in as a fighter. The UFC capitalizes on this precarity and attempts to
buy-low on their fighters’ futures by negotiating in this window. The fighters in
response could accept the offer and fight for less money for the sake of job security,
or deny it and potentially be cut or risk the ire of the entire organization.!!” This is
particularly risky considering the promotor has complete control over when and
who a fighter may compete against, in addition to control over the optional
extension clauses of the contracts.

The UFC’s exclusive control over matchmaking and fight offers is another
powerful tool for controlling fighters.'!® If a fighter clashes with the promotion or
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does not submit to its terms, they face several possible repercussions.'!* One option
would be for the promotion to extend the time as much as possible between bouts
for the problematic fighter. This strategy is akin to sieging a castle, hoping to starve
out your opposition. By refusing to offer fights in a reasonable timeline, the UFC
cuts off what is essentially the only stream of income a fighter has access to.'?
Former UFC fighter, Jon Fitch, illustrated this principle well in a recent deposition
where he stated, “[m]ost guys know if you don’t sign the re-up, you don’t get your
bout agreement. If you don’t get your bout agreement, you don’t get paid, you
don’t get money, you can’t feed your children.”!?!

Another option the UFC has in terms of matchmaking would be to pair a
problematic fighter with an unfavorable matchup or give them undesirable
placement on a fight card.'”> This would include pairing a relatively known and
popular fighter against a dangerous undefeated up and coming fighter who is new
to the promotion. This is essentially a lose-lose situation for the fighter causing
problems. A heavily favored fighter gains no reputational increase or additional
clout for defeating an unknown opponent. However, if the fighter loses, they risk
being cut due to the above “cut clause” or must now renegotiate after suffering a
loss to what would be considered a lesser fighter, thereby further diminishing the
leverage of the fighter renegotiating.'?> Dana White explicitly illustrated the spirit
behind these matchmaking strategies in a post-fight scrum as far back as 2013,
stating:

I can tell you this, man, if you call Joe Silva and turn down a fight, you might as well
say, ‘fucking rip up my contract.” He will... yeah. He’s a mean little fucker. You
don’t call Joe Silva and tell him you don’t want to fucking fight anybody, man. You
might as well just take the fight, ‘cuz, ‘cuz, it’s gonna be worse, if you do [refuse the
fight]. You might as well just do it, [just say] fuck it, alright? I’1l fight him. '**

Dana White, saying the quiet part loud, admits the UFC will go to drastic measures
to enforce the agreements it seeks to make. Going as far to sabotage the careers of
fighters through the control of matchmaking.!'?

In summation, the collective practices of the UFC, empowered by the
potentially unconscionable terms found in their agreement, has led to a pattern of
oppressive practices. Through the threat of matchmaking, tolling provisions, and
all manner of exertions of power the organization has been able to suppress the
wishes of its athletes and profit off their suffering whenever possible. A perfect
example of the unreasonable agreements at work would be the case of Hector
Lombard, a former UFC Middleweight contender, and Judo Olympian for the
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Cuban national team.'?® Halfway through Lombard’s eight-fight deal, and just after
he suffered a loss, the UFC approached Lombard to renegotiate. Knowing fully
well he could be cut after a loss, Lombard accepted a new contract to fight for less
than half of the amount stipulated in his original contract.'?’ The dictionary
definition of unconscionable contains the language “unjust,” and if anything, that
is exactly what cutting someone’s compensation in half mid-agreement should be
considered, completely unjust.'?®

1. UNCONSCIONABILITY

In general, unconscionability is somewhat of an ethereal doctrine which is
rarely applied due to the restraint many states choose to exercise when interfering
with parties’ freedom to contract with one another.'?® When it is applied, the basic
idea of unconscionability is to be a defense against the enforceability of a contract
or provisions within."*® While many states and jurisdictions have their own
interpretations of this doctrine, a common theme is that unconscionability applies
to an agreement that is not covered by another defense such as duress or outright
fraud, but is still nonetheless unfair or oppressive to a lesser party.'*! A more
classical explanation describes an unconscionable agreement as one which, “no
man in his senses and not under delusion would make on the one hand, and as no
honest and fair man would accept on the other.”'3? The Restatement (Second) of
Contracts Section 208'** contains a fairly concise and influential outline of
unconscionability adapted from the language of Section 2-302 of the Uniformed
Commercial Code (UCC).!** Section 208 has influenced the practices many
jurisdictions take when applying unconscionability to all contracts, not just
commercial ones.!¥

A case which is often used to demonstrate the basic principles of
unconscionability is Williams v. Walker-Thomas Furniture Co. In Williams,'*® a
buyer entered into an agreement with the defendant for the purchase of furniture;
however, the payment scheme devised by the defendant was shown to have the
potential for unconscionability.!3” Essentially the buyer would have a balance left
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on every item they purchased from the seller and in the event of default on any
installment for one item, the seller maintained the ability to reposes every item
sold.'*® Ultimately the buyer had the burden of showing “an absence of meaningful
choice ... together with contract terms which [were] unreasonably favorable to the
other party.”!* This conclusion illustrates what has become a common two prong
test to evaluate unconscionability. One prong examines the procedural issues
surrounding the contract, while the other addresses more substantive concerns
within the contract itself. '

A.  Procedural Unconscionability

Procedural unconscionability involves the external situation of the formation
of the contract, including the weighing of several factors.'*! Some traits which are
traditionally weighed between the parties include bargaining power, education or
intelligence, and ability to understand the terms of an agreement.'*? Other
“[f]actors to be considered include the use of sharp practices or high pressure
tactics and the relative ... sophistication or wealth of the parties.”'* A disparity in
these factors can lead to what is considered “oppression” or “surprise” surrounding
the formation of the contract.'** When a contract is formed under these conditions
it can generally show an overall absence of meaningful choice or no real presence
of negotiating power.'**

One form of procedural unconscionability is a contract of adhesion.'*® An
adhesion contract is one which is made by a party with superior bargaining power
and is essentially a “take it or leave it” deal where the lesser party only has the
opportunity to accept or decline the offer."”” Contracts of adhesion are not per se
unconscionable; however, they can be convincing evidence of proving such a
situation.!*®

The case of Higgins v. Superior Court,’” demonstrates a basic example of
applying procedural unconscionability to an adhesion contract. In Higgins, a group
of brothers aged 14 to 21 entered into an agreement with a home renovation reality
television show.!*° The brothers in question lived in the home of an adoptive family
after the death of their parents; the show wanted to renovate this house and air it
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as an episode.'' The situation went south when, after the renovation, the family
hosting the brothers kicked them out of the newly renovated house. The brothers
then filed suit against the show for failing to provide them with a home, all while
profiting off the episode which claimed to do just that."> The procedural
unconscionability here came when the eldest brother signed the agreement with
the host family and television network. The eldest brother was handed the contract
by the host family, which was written by the network, and given only minutes to
“flip through” it, then signed without understanding the document or terms
within. !

The court ultimately found the possibility of unconscionability in an
arbitration provision due to many of the factors discussed above. Firstly, the
contract was one of adhesion since it was a standardized contract presented “on a
take-it-or-leave-it basis by the party with the superior bargaining position who was
not willing to engage in negotiations.”'>* Additionally, the brothers in question
were young, unsophisticated, and vulnerable due to the recent death of their
parents; in fact, the network targeted the brothers specifically because of these
traits.'>* Finally, an arbitration clause was buried under twelve paragraphs within
a miscellaneous section of the contract, drawing no special attention and requiring
no initial or individual acknowledgment.'®® Collectively these factors come
together to demonstrate what rises to the level of procedural unconscionability
during the formation of a contract.'”’

B.  Substantive Unconscionability

Substantive unconscionability relates to the terms within a contract.'s
Generally, if a condition at the time of formation is overly harsh or surprises an
innocent party, or if the term in question is particularly out of balance in the
assignment of risk, these are all factors which may lead to an inquiry of substantive
unconscionability within a contract or clause.!® Croce v. Kurnit,'®® applying New
York law, provides more colorful language, describing substantive unconscionable
terms as those “which shock the conscience or differed so grossly from industry
norms.”!¢!

The California case of Ali v. Daylight Transportation'®* demonstrates exactly
what a substantively unconscionable contract can look like. In Ali, a group of
truckers filed suit against their employer for misclassifying them as independent
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contractors.'®* The company moved to compel arbitration through a clause within
the contract; however, the court ultimately denied this motion due to the clause
being substantively unconscionable in three distinct ways.'®* First, the clause
violated statutory language within state labor codes concerning the amount of time
the truckers had to dispute their employment issues with the company, shortening
the window for claims significantly.'®® Second, there was a clause which mandated
the truckers bear half the cost of arbitration.'®® This clause was found to be
unconscionable because the costs and risks could effectively bar any resolution of
disputes for the truckers, giving them no recourse for grievances.'®’ Last, the
contract guaranteed the trucking company the right to pursue provisional remedies
in court if it chose to do s0.'® This clause was also found to be substantively
unconscionable because it was a unilateral carve out which benefitted the more
powerful party, while subjecting the lesser party to a term they themselves were
not limited to.'®® The conclusion was that collectively these terms were so unfair
for the lesser party that the arbitration clause was unconscionable and therefore
unenforceable.'”

C.  Balancing Determination and Remedy

After courts have identified both the substantive and procedurally
unconscionable factors surrounding a contract or clause, many jurisdictions then
engage in a balancing test.'”! Generally, both factors must be present to make a
finding of unconscionability; however, not in equal parts.!”? Some jurisdictions
treat the analysis much like a sliding scale adding the factors together,'”® while
others have been able to find contracts unconscionable due to an overwhelming
amount of substantive unconscionability alone.!”

Since the doctrine of unconscionability is merely a defense to the
enforcement of a contract, the remedy is not necessarily damages.'” As
demonstrated by California law, a state with a fairly developed doctrine of
unconscionability,'’® the potential remedies are almost always in the form of
making a contract or term unenforceable. In part, California Civil Code §1670.5
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states, “the court may refuse to enforce the contract, or it may enforce the
remainder of the contract without the unconscionable clause, or it may so limit the
application of any unconscionable clause as to avoid any unconscionable result.”'”’
Perhaps more relevant for the purposes of this examination is a look at a similar
Nevada statute,'” as the UFC is headquartered in Las Vegas.'” Nevada also
practices the general balancing test examining both procedural and substantive
elements of a contract to reach the remedy of voiding a term or entire agreement. '*°

Iv. UNCONSCIONABILITY IN UFC CONTRACTS

While the standard UFC contract no doubt has aspects of potential
substantive unconscionability, the real focus should be on the procedural aspects
surrounding the two parties. To reiterate, the UFC is an extremely wealthy and
well-versed entity, whereas the common fighter is one man. No doubt there is a
hierarchy among fighters. Some belong to more reputable gyms, and have more
reliable and renown representation and management, but the fact remains that at
the end of the day an individual is signing with an organization which dominates
the entire field in question.

A.  Procedural Issues

The most glaring issue in considering the external situation of these contracts
is the deficit in bargaining power between the UFC and the fighters signing these
contracts. As established, the UFC is a potential monopoly in the industry which
signs nearly all top fighters in the sport.'®! This has essentially created a situation
in which no one fighter can make a demand of the organization because the
bargaining power is so diffuse between individual athletes. This type of disparity
between a strong party and a weak party with little to no ability to negotiate is the
exact type of situation that can show oppression, and therefore the potential for
unconscionability.'®?

The high pressure and borderline coercive tactics demonstrated by the UFC
in their negotiation is another relevant factor to consider. Sharp practices and high-
pressure tactics, which are used to retract from the voluntary nature of an
agreement have been used to argue unconscionability, as it retracts from the
mutuality of a contract.'®® Here, the UFC has demonstrated time and again through
emails with matchmakers that they explicitly time their deals with fighters when
they are at their most precarious. Essentially the company asks fighters to gamble
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their future and their family’s well-being when bargaining; or even worse,
threatening athletes with being cut from the promotion and other drastic measures,
coercing fighters into competing for less money than they would have been
guaranteed by their former contract.'®*

Surprise is another possible factor in determining the procedural
unconscionability at work in these agreements. Traditionally, surprise refers to
terms being hidden in the drafting of a contract in a way which makes it obscure
or difficult to comprehend.'®® Here, while there is no evidence of provisions being
explicitly hidden in UFC contracts, there could be a potential question over the
reality of the contracting period not being explicit due to the interworking of the
various tolling provisions present. A fighter could claim the potential length of the
contract period disclosed in the agreement is not the reality of what these contracts
are. An agreement could appear to be a three-fight or one-year deal but in reality
could last the fighter’s entire career due to a combination of the above
provisions. '8¢

Finally, the disparity in education and business acumen is another concerning
feature of UFC contracts. When a large disparity exists in the acumen, education,
or other factors that contribute to a party’s competency, there can be concerns over
an honest meeting of the minds, which contributes to possible procedural
unconscionability.'®” This is by no means a jab at the education levels of fighters.
These athletes come from all backgrounds, ranging from former college athletes,
to civil engineers, to even lawyers as well.!®® However, the life of an athlete is
purposely geared to maximize athletic performance and ability, not to prepare the
individual to read line by line through arbitration and sponsorship agreements. The
UFC has an entire apparatus to design and negotiate these contracts to secure the
deals they want to have. The business acumen of a twenty-something-year-old who
spends the majority of their day in the gym can in no way be compared to an
industry leader that drafts these agreements on a monthly basis.!® “Bargaining
naughtiness” is a phrase used to describe unconscionability in the formation of a
contract, but the practices the UFC utilizes to enter these agreements seems to rise
above mere naughtiness.'*°

1. Adhesion Contract?
The above issue of bargaining power is magnified in influence due to the

possibility of UFC contracts being considered contracts of adhesion. As
demonstrated above, many of the clauses across all fighter contracts in the UFC
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are essentially boilerplate in their effect, particularly the championship clauses, the
exclusive promoter agreements, and the various provisions capable of extending
fighters contracts.'”! When a stronger party, here the UFC, presents a weaker party
with what is essentially a form contract with dictated terms, the agreement can be
considered one of adhesion; particularly when there is no opportunity for the lesser
party to influence the terms.'”> A common phrase used to describe adhesion
contracts is “take it or leave it,” which is essentially how the UFC deals with its
contracted fighters on a regular basis.'”

B.  Substantive Issues

Unconscionability does not seek to overturn an agreement simply because it
was a bad bargain for one party;'** however, that does not mean that the analysis
cannot examine the one sidedness of an agreement or its overall fairness.'®
Substantively unconscionable agreements may include “contract terms so one
sided as to oppress” or “an overall imbalance in the obligations and rights imposed
by the bargain.”'”® A common theme throughout UFC contracts is the unilateral
nature of many terms. These would include the above-described extension, option,
and acceleration provisions common in these agreements. Essentially, these
clauses grant an imbalance of power to the already superior party that is the UFC.
The company has all the cards, it alone has the right to decide when a fighter is
unemployed or free of the agreement, or if they wish to extend it, whereas the
fighter may be perpetually trapped by the company, unable to make income
through other means.'”” Moreover, UFC ownership can effectively use the power
of matchmaking to strategically benefit themselves, controlling when, if ever, a
fighter will be paid through its offer or withholding of bouts.'*® Essentially the
UFC has retained the right to throw a fighter to the side, while the fighter is
completely dependent on the whim of the company for survival, much akin to the
feudal relation between a vassal and lord.

Beyond the simple one-sidedness of these contracts, is the possibility that
when you sign with the UFC it can be extremely difficult to ever fight anywhere
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else in your lifetime, should the company desire.!” This has been proven over the
years from Randy Couture to GSP; once the UFC has you, good luck fighting your
way out.”” States such as New York have found that perpetual service contracts
are not on their face unconscionable or against public policy.?’! Additionally, New
York law holds that only “exceptional cases” are sufficient to warrant a clause
unenforceable solely based on substantive unconscionability.?*? Other jurisdictions
have been more explicit in allowing perpetual service contracts, such as Illinois,**
while California has legislation limiting such arrangements to only seven years.?%*
This variance in practices surrounding a perpetual service contract shows there is
still room for development in this area across jurisdictions.

These agreements are exactly the type of deals that should be considered
unconscionable. A phrase associated with the common law defense of
unconscionability is an agreement that “shock[s] the conscience.”? In the case of
the UFC, there are fighters who essentially do one thing for a living, fight. An
agreement which has no end and ties a professional to an entity that may
manipulate their career negatively or that may refuse to offer regular work is, on
its face, one which would shock the conscious of any working person. This is not
simply a restrictive covenant, but a contract which can stretch across the span of a
fighter’s entire ability to compete and generate income in totality. Therefore, these
contracts can bar fighters from making a living, from supporting themselves, and
from supporting their families. That is on its face outrageous.

Further undercutting the ability of the fighters to support themselves during
these contracts are the other various restrictive provisions which eliminate the
ability to generate revenue outside of the UFC’s grasp. Through the Reebok and
Venum deals, fighters are now even more dependent on the UFC to receive their
mandated sponsorship money.?% This, in conjunction with the discretionary nature
of most other bonuses, is one more way the company can now control, coerce, and
exploit fighters into laboring for a fraction of what they could be making.?"’
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C. Balancing Determination

While many claims of unconscionability fail due to a lack of one of the two
prongs required in most jurisdictions, the average UFC contract should be found
to contain an appropriate amount of procedural unconscionability along with
enough substantive issues to require at least some intervention. Procedurally these
contracts, particularly when renegotiated mid-term, are made under extremely
questionable and threatening circumstances for the lesser party. Moreover, the
boilerplate nature of many common clauses, along with the negligible bargaining
and negotiation power of the lesser party raises the question of these agreements
being contracts of adhesion. Substantively the case may not be as strong. However,
when considered together with the more procedural issues presented, these factors
come together to lock fighters into perpetual servitude with little hope of escape,
and for some spending their career walking on eggshells to avoid being kicked out
of the promotion. Most unconscionability claims fall under three categories:
arbitration agreements, forum selection, and price terms.?®® While fighters’
contracts do not fit under recent trends for this doctrine, this does not preclude
courts to attempt to apply it regardless. Just as the UCC concepts of
unconscionability were adapted from commercial contracts to influence more
broad categories throughout the states, nothing is stopping the continued expansion
of this doctrine to the novel situation that athletes involved in MMA find
themselves.

D.  Unconscionability in Other Industries

While no industry provides perfect parody for such a new sport, other
industries do provide at least some roadmap for individual contract defenses.
Indeed, some give helpful directions to look for future solutions, while others
provide red flags and warnings of missteps to avoid.

1.  Boxing

Boxing is a natural place to look for a legal analogue for the current path of
the UFC. Besides being another combat sport with similar aesthetics, boxing has a
long history of promotors, managers, and organizations utilizing unreasonable and
coercive contracts to control the careers of prominent athletes.”*® The case of Don
King Productions, Inc. v. Douglas®*'® demonstrates the challenges boxers faced in
regard to unreasonable arrangements similar to where UFC fighters find
themselves today. In Douglas, the court in part considered an unconscionability
claim against a contract between a promotor and boxer. The stipulations in the
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contract strikingly resemble what many UFC fighters are held to in both
“championship clauses” and “exclusive promoter agreements.”'! While the court
here did not find the agreement unconscionable as to void it, the case can be
distinguished from the situation of many UFC fighters. In Douglas, the petitioner
was claiming the contracts became unconscionable due to later actions and
circumstances, this is contrary to the policy of requiring the agreement be
unconscionable when formed.?'? In the UFC, fighters’ agreements should be
considered unconscionable at the time of formation. UFC fighters often negotiate
their future contracts while under the influence of their current contracts, leading
to more reasonable claims of procedural unconscionability than were present in
Douglas. In addition, the ruthless and coercive tactics the UFC uses when
contracting are another procedural factor not alleged in the Douglas case.
Moreover, in Douglas the potential for a boxer’s contract to tie them to one entity
for their entire career failed due to a lack of procedural unconscionability paired
with what would potentially make such a term substantively unconscionable.?'?
UFC fighters may have a better chance to examine these substantive terms because
there are far more procedural issues in their contracts to support the claims of
substantive issues, unlike the purely substantive claims found in Douglas.

2. Adult Entertainment

A relevant Nevada case addressing unconscionable contracts among adult
entertainers is #O Men’s Club v. Doe.?'* This case is particularly relevant because
many UFC events take place in Las Vegas, and because the contract in the case in
question concerns personal service much like the athletes who provide the UFC
with their services. In FQ Men’s Club, a contract signed between exotic dancers
and a club was held to be an unconscionable “adhesion contract.”!> Factors that
contributed to this finding included that the dancers were “surprised... with the
memorandum... as they arrived for their routine work shift,” and that they signed
the agreements in an environment “unconducive to concentration” and under an
imposed “time constraint.”?!® Also relevant was the fact “the Men’s Club
prohibited the Dancers... from working pursuant to their existing contractual
agreement until they signed the document.”?!” This situation is similar, albeit on a
smaller scale, to the standard renegotiations the UFC engages in. Similar to FQ
Men’s Club, the UFC often “surprises” fighters with a new contract offer just after
losses. Also similar is the fact that the UFC maintains the right to drop fighters
after such loses, essentially creating a situation where if a fighter doesn’t
renegotiate, they may not be able to continue their current contract just as the
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dancers in the case at hand were unable to continue with their shift.?'® This example
could reinforce a claim of UFC contracts in fact being contracts of adhesion.?'

V. FIGHTING FOR FIGHTERS IN THE AGE OF MONEY FIGHTS

Were a fighter able to present a showing of unconscionability in their
agreement the benefits could be numerous. The most ideal situation would be for
a court to hold the terms which make these agreements last a fighter’s entire career
unenforceable and void. While this would be a difficult task due to a lack of clear
precedent, it seems like the most reasonable way to make these agreements less
unreasonable. This solution would in part break the cycle of resigning due to fear
of reprisal through mandatory negotiating periods or being held between fights
perpetually. Additionally, giving fighters who wish to exit the organization a set
date at which they are no longer constrained by the UFC would enable more
popular fighters a chance to pursue money fights, or simply have access to
negotiations between promotions in search of more even-handed dealing.

A.  Alternative Solutions
1. Fighters Union Formation

Many professional sports have taken to fighting unreasonable and
exploitative contracting practices through collective action.?*° This would no doubt
be the ideal path for fighters to combat predatory practices of promoters like the
UFC. The issue here is that the creation of a fighter’s union would be an extremely
difficult task, even more so than most unions. The turnover rate among athletes in
the UFC is extremely high, with many fighters only competing in less than a
handful of bouts before being forced out of the promotion.??! The fighters who are
locked into long-term agreements with the promotion face other issues. First, any
attempt at unionization could paint a target on the back of the fighters responsible.
This is especially risky considering the UFC controls sponsorship payments,
bonuses, and of course who fights whom, or if fighters get a fight at all! The iron
fist of the UFC can be dropped on anyone who steps out of line to make change,
not to mention many of the few fighters who do reach the top of the sport end up
becoming “company men” ready to defend the organization against all criticism,
including criticism from fellow fighters.?”> Additionally, UFC fighters are
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considered “independent contractors,” and would need to break through an initial
roadblock of being classified as employees to unionize as well 2%

A second issue is the overall culture and adversarial nature between fighters.
The truth is fighters are fiercely independent. They work in an industry where they
literally fistfight one another. This isn’t the most advantageous environment to
foster solidarity among workers. Unfortunately, the UFC has created a market
where fighters are willing to reverse bid and undercut one another to fight on a
card.?* After retiring early from an eventful run in the UFC, Jimmy Flick
lambasted the UFC for not looking out for fighter interests, and stated his fellow
fighters were simply “too stupid” to unionize.??

2. Congressional Action

The Muhammad Ali Boxing Reform Act (Ali Act) addressed many of the
issues which plagued boxing regarding exploitation by promotors and
unreasonable contracting practices.””® Some in the field of MMA media have
raised the idea that, if expanded, the Ali Act could help athletes in MMA as it did
those in boxing.??” While the Ali Act would no doubt help to address some issues
within MMA, there would still be vulnerabilities. The Ali Act mainly protects
boxers from entering coercive contracts; however, it is a defensive tool and only
makes these contracts unenforceable. In other words, fighters would still have to
seek court action to address their grievances under this act.??® One obstacle is the
massive lobbying effort by the UFC to prevent such acts from becoming law.??
Also relevant is the fact that congressional action in current partisan times is
increasingly unlikely. In a world where a simple infrastructure bill becomes the
fight of the century, what hopes do MMA fighters have at persuading congress to
address this niche and novel issue concerning the men in cages hitting each other
in the face?*"
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B.  Individualist Action for an Individualist Sport

While individual fighters making contract claims may seem like a long shot,
especially when considering attempts throughout the last decade,?' there are still
glimpses of hope. Recently Mark Hunt, former UFC Heavyweight title contender
and king of “walk off KO’s,” has had renewed hope on an appeal for fraud in his
agreement with the UFC.?*? Mark Hunt suffered a brutal beating at the hands of
the hotdog-skinned professional wrestling standout and freak athlete Brock Lesner
at UFC 200. It was later revealed Brock was fueled not only by his freakish
athleticism, but also by the finest “Mexican supplements” (performance enhancing
drugs) he could squeeze through a hypodermic needle.?** This proves to be an issue
because while many other claims Mr. Hunt made against the UFC ultimately
fizzled out, the fraud claim has received new life on appeal due to the explicit
promises that Brock would be “the most tested athlete on this card,” being clearly
not true.”** How Hunt v. Zuffa will shake out is up to the court. However, it does
show even the UFC is not completely invulnerable from individual fighters seeking
recourse. Just as with many fights in the octagon, there can always be an underdog
that makes a comeback that nobody saw coming.

While fraud and unconscionability are obviously separate actions, the latter
doctrine should still be seen as a possibility due to its malleable definition across
many jurisdictions in addition to the overly zealous and tenacious clauses common
throughout the industry. Shocking, unreasonable, oppressive, one sided, unfair, are
all words to describe unconscionability, but also words an objective observer could
use to describe the situation in which many fighters find themselves.?** Whether
the solution be the changes from a lumbering monopoly class action suit, a fighters
union, unlikely congressional expansion of the Ali Act, or individual fighters
deciding to duke it out with the promotion over contract terms, fighters must take
action to address their increasingly precarious position before what little leverage
available is stripped away. Until something actively changes the industry’s
practices, the only thing to do is defer to former Featherweight Champion Max
Holloway’s classic tagline, “it is what it is.”?3¢
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CONCLUSION

MMA was once an obscure sport, an oddity and relic which emerged from a
more violent past. Today, thanks largely to the UFC, MMA is one of the fastest
growing spectacles in society and is becoming more influential by the day. Athletes
who compete in MMA are often subject to extremely one-sided agreements which
yield few benefits. Predatory contracting methods, exemplified by the UFC’s
agreements with its athletes, strip fighters from the fruits of their labor and keep
them caged in a position with few options. In the absence of collective and
systemic solutions, individual lawsuits could provide a path for fighters to seek
relief from their one-sided agreements. Due to the overwhelmingly unfair nature
of the agreements in question, along with other factors at play, many common
provisions of UFC contracts no doubt rise to the level of unconscionability. At a
time when champions and other high-profile fighters are becoming increasingly
disgruntled with the UFC, and in a market where opportunities outside the UFC
are becoming more attractive, it is likely that some fighters will attack their
contracts just as they do their opponents inside the cage. Unconscionability is one
weapon which these fighters may soon utilize against their UFC contracts in order
to escape or motivate the organization to change its contracting practices.



