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INTRODUCTION 

magine working hard and saving money your entire life to obtain your 
dream home for retirement, a pristine forested lot bountiful with beautiful, 

mature trees. You receive notification that an out-of-state pipeline company desires 
to install an interstate natural gas transmission pipeline across your property. 
Concerned, you contact an attorney. The attorney does everything she can to make 
your case in front of the federal regulatory agency that authorizes this sort of 
construction. Despite this, the agency allows the pipeline construction to move 
forward. Your attorney tells you there are still reasons that you could prevail and 
she will immediately appeal the agency’s decision. For months you hear nothing 
from your attorney about that appeal except the agency saying, “we’ll get to it.” 
She tells you that you can’t appeal beyond the agency until the agency acts. 
Meanwhile, you receive notice of an eminent domain condemnation proceeding 
by the pipeline company against your property at the local federal district court. 
You think that you’ve finally got your day in court. However, your attorney 
informs you that district court does not have the jurisdiction to even consider the 
merits of the pipeline; she must continue waiting for the agency to grant or deny 
your application for rehearing. The district court condemns your property and 
grants the pipeline company immediate possession. The pipeline company soon 
swarms your property and clears your beloved mature trees to make way for its 
trucks and equipment. Pipeline contractors tear apart your land for the pipeline. 
Shortly thereafter, you get a call from your attorney letting you know that the 
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Circuit in Allegheny Def. Project v. FERC, 964 F.3d 1 (D.C. Cir. 2020) (en banc). This decision has 
significantly altered FERC’s use of tolling orders, which will enviably change and have significant 
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application for rehearing has been denied and you can now take up those 
meritorious claims in federal court. Your trees are gone, replaced with ruts from 
the workers’ pickup trucks. You ask yourself, is it even worth it to continue? As 
natural gas pipeline construction expands, this type of scenario is increasingly 
frequent. 

In 1938, Congress enacted the Natural Gas Act (“NGA”) that sought to 
protect consumers by regulating and stabilizing interstate transmission and pricing 
of natural gas.2 One of the most significant aspects of the NGA is the delegation 
of authority to the Federal Energy Regulatory Commission (“FERC”) to oversee 
applications for the construction of new natural gas pipelines and to issue 
certificates of public convenience and necessity to those projects that meet the 
appropriate criteria.3 Once a certificate is issued, Congress has granted the power 
of eminent domain to the certificate holder, allowing the certificate holder to 
initiate condemnation proceedings against affected landowners where its pipeline 
will run.4 Further, Congress enacted as part of the NGA specific procedure for any 
aggrieved parties to appeal FERC’s issuance of a certificate.5 However, by issuing 
tolling orders that serve to extend the timeline to appeal the issuance of the 
certificate, FERC has thwarted the congressional timeline and process that was 
created to protect aggrieved landowners and other citizens.6 In completely separate 
parallel proceedings, district courts handling the eminent domain condemnation 
treat the FERC certificate as finalized, despite that the aggrieved landowner not 
having an opportunity to request the statutorily-provided judicial review of it.7 This 
has resulted in the real-world scenario where land clearing and construction 
equipment moves onto a landowner’s property to permanently alter it before that 
landowner has had an opportunity to be heard in a court on the merits of the FERC 
certificate. By issuing tolling orders and ignoring the congressionally prescribed 
timeline for handling applications for rehearing, unelected FERC officials and the 
federal courts are trampling on aggrieved landowners’ due process rights. As 
natural gas pipeline construction continues to expand, a meaningful day in court 
for aggrieved landowners is important to preserve the legitimacy of the eminent 
domain process and pipeline construction. 

The first section of this note will give brief necessary background 
information. The second section will discuss district court preliminary injunctions 
and FERC’s handling of applications for rehearing.  The third section will present 
an example case and explain how the process as implemented violates landowners’ 
procedural due process rights and undermines the legitimacy of the system.  The 
fourth section will propose four possible solutions to resolve this problem. First, 

 

 2. Natural Gas Act of 1938, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/oilgas/naturalgas
/analysispublications/ngmajorleg/ngact1938.html (last visited Nov. 8, 2019). 

 3. Id. 

 4. 15 U.S.C. § 717f(h) (2020). 

 5. See 15 U.S.C. § 717r(a) (2020). 

 6. Schmalz, Arthur E., DC Circuit Tosses FERC Bias Claim, Oks Use of Tolling Orders, 
HUNTON ANDREWS KURTH (Jul. 24, 2018), https://www.pipelinelaw.com/2018/07/24/dc-circuit-
tosses-ferc-bias-claim-oks-use-of-tolling-orders/. 

 7. See e.g. Guardian Pipeline, L.L.C. v. 950.80 Acres of Land, 210 F. Supp. 2d 976, 980 (N.D. 
Ill. 2002). 
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district courts hearing eminent domain proceedings should not consider the 
FERC’s certificate as finalized until meaningful and substantive judicial review 
has been completed. Second, FERC should stop issuing tolling orders and allow 
the process to move along by the process prescribed by Congress. Third, FERC 
should cease stacking the deck against landowners and issue more realistic or 
flexible construction timelines to allow for full adjudication of claims before 
construction begins. Finally, courts of appeals should not classify tolling orders as 
an “act,” as the plain text of the statute does not suggest or contemplate tolling 
orders. 

I. BRIEF BACKGROUND ISSUES OF NATURAL GAS AND EMINENT DOMAIN 

A . Natural Gas, its Regulation, and FERC 

Natural gas is a fossil fuel energy source found deep beneath the earth’s 
surface.8 Natural gas is found both in crude oil wells and natural gas wells.9 The 
United States is the top global producer of natural gas,10 and the majority of all 
natural gas consumed in the United States is domestically produced.11 In addition 
to being a popular fuel for heating homes, natural gas is important to several sectors 
of the economy including manufacturing, agriculture, and transportation.12 

In the United States, almost all natural gas is transported via pipeline.13 There 
are approximately 3 million miles of natural gas pipeline in the United States.14 
The demand for new pipeline construction is linked to several factors, most notably 
energy pricing and the development of new production techniques.15 Most 
recently, collection of natural gas via hydraulic fracturing shale production has 
caused a spike in demand for new pipeline construction in the northeast U.S., home 
to significant shale reserves.16 

 

 8. U.S. ENERGY INFO. ADMIN., supra note 2. 

 9. Id. 

 10. The U.S. Leads Global Petroleum and Natural Gas Production with Record Growth in 2018, 
U.S. ENERGY INFORMATION ADMINISTRATION (Aug. 20, 2019), https://www.eia.gov/todayinenergy
/detail.php?id=40973. 

 11. U.S. ENERGY INFO. ADMIN., supra note 2. 

 12. Natural Gas Facts, INGAA, https://www.ingaa.org/15915.aspx (last updated 2021). 

 13. Allison, E. and Mandler, B., AMERICAN GEOSCIENCES INSTITUTE, Transportation of Oil, Gas, 
and Refined Products, https://www.americangeosciences.org/geoscience-currents/transportation-oil-
gas-and-refined-products?platform=hootsuite (last accessed Nov. 8, 2019). In spring 2019, President 
Trump ordered the Transportation Department to write a rule that would permit the much broader 
use of rail cars to transport super-chilled liquefied natural gas. This method is currently used in 
Canada and for some limited circumstances in the United States. Dlouhy, Jennifer A., BLOOMBERG, 
Trump Plans to Ship Natural Gas by Rail Stokes Fear of ‘Bomb Trains’ (April 11, 2019) https://www.
bloomberg.com/news/articles/2019-04-11/trump-plan-to-ship-natural-gas-by-rail-stokes-bomb-
train-fears. 

 14. U.S. ENERGY INFO. ADMIN., Natural Gas Explained Natural Gas Pipelines, https://www.eia.
gov/energyexplained/natural-gas/natural-gas-pipelines.php (last visited Nov. 8, 2019). 

 15. Id. 

 16. U.S. ENERGY INFO. ADMIN., Natural Gas Explained Natural Gas Pipelines, https://www.eia.
gov/energyexplained/natural-gas/natural-gas-pipelines.php (last visited Nov. 8, 2019); Choudhury, 
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The federal government’s first major regulation of the natural gas industry 
was the Natural Gas Act of 1938.17 The NGA gave the Federal Power Commission 
authority to set “just and reasonable rates” for the transmission and sale of natural 
gas in interstate commerce.18 The NGA also allowed for the Federal Power 
Commission to regulate construction and operation of facilities, such as pipelines, 
to be used in the interstate transmission of natural gas through the issuance of 
“certificates of public convivence and necessity.”19 

The primary goal of the NGA was to “protect consumers against exploitation 
at the hands of the natural gas companies.”20 Prior to the enactment of the NGA, 
the Supreme Court concluded that it was a violation of the Commerce Clause of 
the U.S. Constitution for individual states to regulate most aspects of interstate 
natural gas distribution because those regulations were direct burdens upon 
interstate commerce.21 Near the time of enactment of the NGA, the Federal Trade 
Commission had found that the majority of natural gas pipelines had been acquired 
by just a handful of holding companies.22 These issues combined to make it 
difficult for local authorities to regulate nearly any aspect of natural gas 
transmission, including pricing or obtaining new service to growing 
communities.23 Congress responded to these issues by passing the NGA.24 The 
NGA did not intrude into the areas of regulation that had been traditionally left to 
the state level; the act specifically exempted non-interstate transportation or sale, 
local distribution, and production and gathering of natural gas.25 

FERC was initially formed by Congress in 1920 as the Federal Power 
Commission to coordinate federal hydroelectric projects. In 1938, the NGA 
expanded the Commission’s oversight to include the regulation of natural gas.26 In 
the wake of energy crises of the 1960s and 1970s, Congress reorganized the 
Federal Power Commission as FERC.27 Although several aspects of FERC’s 
natural gas oversight were deregulated in the 1980s and 1990s to promote 
increased production and usage of natural gas, the process of approving new 
interstate pipelines squarely remains one of the key functions of FERC.28 

 

Nilanjan, YAHOO! FINANCE, Natural Gas Compression: A Beginner’s Guide & the Key Players (Oct. 
4, 2019), https://finance.yahoo.com/news/natural-gas-compression-beginners-guide-144602862.htm
l. 

 17. U.S. ENERGY INFO. ADMIN., supra note 2. 

 18. Id. 

 19. Id. 

 20. Fed. Power Comm’n. v. Hope Nat. Gas Co., 320 U.S. 591, 610 (1943). 

 21. See Mo. ex rel. v. Kan. Nat. Gas Co., 265 U.S. 298 (1924). 

 22. Fed. Power Comm’n. v. Hope Nat. Gas Co., 320 U.S. 591, 610 (1943). 

 23. Id, 

 24. Id, (providing an overview of Congressional intent). 

 25. Fed. Power Comm’n. v. Panhandle E. Pipe Line Co. 337 U.S. 498, 504 (1949). 

 26. History of FERC , FEDERAL ENERGY REG. COMMI’N, https://www.ferc.gov/students/ferc
/history.asp (last visited Nov. 8, 2019). 

 27. Id. 

 28. Id. 
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B. The Natural Gas Pipeline Approval Process 

FERC summarizes the natural gas pipeline application process as a simple, 
seven step process.29 In reality, the process is far more complex and confusing.30 
First, a company wanting to build a new interstate pipeline must submit its 
application to FERC.31 Among other things, the application must include maps and 
diagrams of the proposed route, the facts relied upon to show the project is required 
by public convenience and necessity, an analysis of the project’s impact on costs 
and usage of natural gas, and descriptions of the acquisitions, construction, and 
facilities that will be necessary to complete the project.32 At this stage the applicant 
must also make a good faith effort to notify all landowners and government entities 
affected by the proposed project.33 FERC evaluates the proposal as to “the 
environmental, cultural, geological, land use, and socioeconomic aspects of the 
project.”34 Typically, hearings are held with public comments sought.35 After 
completing its analysis, FERC’s findings are entered into the Federal Register for 
further public comment.36 Subsequently, FERC decides whether to approve or 
deny the application.37 Any party to the hearing that disagrees with FERC’s 
decision may appeal the decision to first FERC and then, if FERC denies their 
appeal, the decision can be further appealed to a federal court.38 

If a natural gas pipeline project is approved, FERC grants a “certificate of 
public convenience and necessity” (“FERC certificate”).39 The FERC certificate 
specifies a timetable for the completion of the project and the commencement of 
service.40 The FERC certificate may contain conditions that are necessary for the 
applicant to complete before the certificate is final.41 The FERC certificate also 
gives the applicant the extremely valuable power to condemn property through 
eminent domain from landowners with whom they are unable to reach a negotiated 
deal.42 

 

 29. FEDERAL ENERGY REG. COMM’N, The Natural Gas Application Process at FERC, 
https://www.ferc.gov/about/ferc-infographic.pdf (last visited Nov. 8, 2019). 

 30. See generally, An Interstate Natural Gas Facility on My Land?, FEDERAL ENERGY REG. 
COMM’N, https://www.ferc.gov/resources/guides/gas/gas.pdf?csrt=3630 (last visited Feb. 5, 2020); 
see e.g., Victoria Mazzola, Comment, Putting The Pieces of the Puzzle Together: The Natural Gas 
Pipeline Approval Process is a Procedural Jigsaw, 64 VILL. L. REV. 459 (2019). 

 31. FEDERAL ENERGY REG. COMM’N, supra note 29. 

 32. 18 C.F.R. § 157.6(a)-(b) (2020). 

 33. 18 C.F.R. § 157.6(d) (2020). 

 34. FEDERAL ENERGY REG. COMM’N, supra note 29. 

 35. Id.; 18 C.F.R. § 157.11 (2020). 

 36. FEDERAL ENERGY REG. COMM’N, supra note 29. 

 37. Id. 

 38. FEDERAL ENERGY REG. COMM’N, supra note 29. 

 39. 15 U.S.C. § 717f(e) (2020). 

 40. 18 C.F.R. § 157.20(b) (2020). 

 41. 18 C.F.R. § 157.20 (2020). 

 42. 15 U.S.C. § 717f(h) (2020). 
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C. Eminent Domain in the Context of Pipeline Construction 

Eminent domain is the “power of the government to take private property and 
convert it into the public use.”43  The Fifth Amendment to the U.S. Constitution 
allows for the federal government to utilize this power, given that the property is 
taken for public use and just compensation is paid to the owner.44 The Fifth 
Amendment is not a restriction on the government’s ability to take land per se, but 
requires that compensation be paid.45 However, the compensation requirement 
does serve to restrict a condemnor’s takings by requiring it to weigh the cost of 
any particular taking against the value of that property to the condemnor.46 

For land to be condemned by the federal government, congressional 
authorization is required either directly or through delegation.47 Congressional 
authorization can be to condemn a specific piece or pieces of property.48 
Alternatively, Congress may grant the authority to use eminent domain 
proceedings to a certain executive-branch department to implement without 
providing exact procedural methods.49 Lastly, and most relevant to this note, 
Congress may delegate eminent domain power to private corporations acting in the 
public interest.50 This is what Congress has done within the NGA, granting the 
power of eminent domain to the pipeline holders.51 

There are two common ways that federal eminent domain takings are 
handled: either through a straight condemnation or a quick-take condemnation 
proceeding.52 The traditional procedure for eminent domain is the straight 
condemnation.53 In a straight condemnation, issues of compensation are 
determined and a final judgment is entered before the condemning party takes 
possession of the property. Under a quick-take proceeding, the government takes 
possession of the condemned property at the beginning of a case while details 
regarding the rest of the proceeding are left to a later time. 

Typically, in a federal straight condemnation proceeding, the officer to whom 
Congress has delegated eminent domain powers instructs the Attorney General to 

 

 43. CORNELL LAW SCHOOL LEGAL INFO.. INST., Eminent Domain, https://www.law.cornell.edu
/wex/eminent_domain (last visited Nov. 8, 2019). 

 44. U.S. CONST. amend. V. 

 45. First English Evan. Lutheran Church v. Cty. of L.A., 482 U.S. 304, 315 (1987). 

 46. Shelly Cavalieri, Grounding Land Reform: Toward a Market-Compatible Approach to Land 
Reform, 89 ST. JOHN’S L. REV. 1, 26 (2015) (“the purchaser must decide whether the best use of the 
available funds is to purchase land, or for other possible uses. The land reform should only occur 
where the purchasers view the benefits of the purchase as meeting or exceeding the cost of obtaining 
the land. If the potential benefits of the land reform do not meet or exceed the actual monetary costs 
of implementation, it thereby follows that the purchase should not occur.”). 

 47. Ex parte Peterson, 253 U.S. 300, 333 (1920). 

 48. Kirby Forest Indus. v. U.S., 467 U.S. 1, 4 (1984). 

 49. See e.g., 10 U.S.C. § 2663(a)(1) (“the Secretary of a military department may have 
proceedings brought . . . to acquire by condemnation any interest in land.”). 

 50. Luxton v. N. River Bridge Co., 153 US 525, 529-30 (1894); Cherokee Nation v. S. Kan. Ry 
Co., 135 US 641, 657-58 (1890). 

 51. 15 U.S.C. § 717h (2020). 

 52. E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 821 (4th Cir. 2004). 

 53. E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 821 (4th Cir. 2004). 
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initiate condemnation proceedings in a district court.54 From there, Federal Rule of 
Civil Procedure 71.1 governs how the proceeding continue.55  Under rule 71.1, the 
complaint by the government must describe the basic facts for the taking such as 
the authority of the taking, use for which the property is being taken, a sufficient 
description of the property, and the interest to be acquired.56 In the majority of 
circumstances, the action continues with the court trying all issues, including 
compensation, until a final judgment is reached.57 Under traditional measures, the 
government takes possession after the court’s determination has been reached and 
compensation has been paid.58 The court’s determination of a purchase price 
essentially gives the government an option to exercise the right to purchase the 
property in question for that price.59 If the government decides not to exercise this 
option, it is free to move for dismissal of the action.60 Rule 71.1 does not contain 
any procedures for pre-judgment possession by the condemning authority.61 

Under quick-take condemnation, Congress has provided the condemning 
authority a faster procedure to obtain possession of the property.62  Procedure 
under this method is most often governed by the Declaration of Taking Act 
(DTA).63 The condemning authority submits to the court a “declaration of taking” 
that includes the same sorts of information required under a straight condemnation 
complaint under rule 71.1 such as the authority under which the land is taken, the 
intended public use, and a description of the land.64 Further required is a statement 
of the amount of money estimated to be just compensation for the land taken and 
a deposit of that money to the court.65 Upon filing of the declaration to the court 
along with the deposit, the title to the land vests to the government, the land is 
condemned and taken for the government, and the right to the just compensation 
vests to those persons entitled to it.66 Although the court can set the time and terms 
for which the parties in possession of the land must surrender it, the taking is 
otherwise immediate.67 Exact compensation for the land is later determined by the 
court in a hearing after possession has already occurred.68 It is important to note 
that the DTA only applies to where the action is “brought by and in the name of 

 

 54. See 40 U.S.C. § 3113 (2020). 

 55. Fed. R. Civ. P. 71.1. 

 56. Fed. R. Civ. P. 71.1(c). 

 57. Fed. R. Civ. P. 71.1(h). 

 58. Kirby Forest Indus. v. U.S., 467 U.S. 1, 4 (1984). 

 59. Id. 

 60. Id. 

 61. E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 821 (4th Cir. 2004). 

 62. Sage, 361 F.3d at 821; see also, United States v. Certain Land in the Borough of Manhattan, 
332 F.2d 679, 680-82 (2d Cir. 1964); United States v. 6,576.27 Acres of Land, 77 F. Supp. 244, 246 
(D.N.D., 1948). 

 63. 40 U.S.C. § 3114. 

 64. Id. 

 65. Id. 

 66. 40 U.S.C. § 3114(b). 

 67. 40 U.S.C. § 3114(d)(1). 

 68. Id. 
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the United States,” therefore the statute would not apply to a situation like the NGA 
where a private company brings a condemnation hearing.69 

Often one of the biggest areas of contention in any condemnation proceeding 
is the issue of just compensation, both in amount and in timing of when it is paid.70 
Although the Fifth Amendment to the Constitution says “just compensation” is 
required, it gives little indication of how to determine that figure.71 Often, both the 
landowner and condemnor present conflicting expert testimony to help guide the 
court to its conclusion over fair market value.72 On the issue of payment timing, 
the Supreme Court has held that the Constitution does not necessarily require 
payment up-front, but it is required that the landowner has “reasonable, certain, 
and adequate provision for obtaining compensation before his occupancy is 
disturbed.”73  An example of this is the previously discussed Declaration of Taking 
Act, where the deposit is considered the reasonable provision.74 In other cases, 
courts have taken a deposit of equal to or above the initial estimate of the property’s 
value to provide certain, adequate provision of compensation before possession is 
granted.75 

Federal Rule of Civil Procedure 71.1 does not contemplate quick-take 
condemnation, or any other method for obtaining pre-judgement possession, in its 
prescribed procedure.76 However, Courts have found justification to grant pre-
judgement possession to a condemnor outside of the Declaration of Taking Act (or 
other specific congressional grant of authority for pre-judgement possession) by 
issuing preliminary injunctions granting such relief to a condemnor.77 The advisory 
committee that drafted rule 71.1 was aware of statutes, such as the DTA, that 
provided for immediate possession in eminent domain and considered including 
procedures to deal them.78 However, the advisory committee ultimately decided 
against including such provisions because the procedure being followed at the time 
seemed “to be giving no trouble” and to create procedures “might create 
confusion.”79 Rule 71.1 does provide, however, that where rule 71.1 is silent, the 
other rules of civil procedure still apply.80 Courts have interpreted this to allow the 
application of rule 65(a), which describes the procedure for preliminary 

 

 69. 40 U.S.C. § 3114(a); E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 821 (4th Cir. 2004). 

 70. What is Just Compensation in Eminent Domain Cases?, FINDLAW, (Apr. 25, 2017), 
https://realestate.findlaw.com/land-use-laws/what-is-just-compensation-in-eminent-domain-
cases.html. 

 71. Id. 

 72. Id. 

 73. Cherokee Nation v. S. Kan. Ry. Co., 135 US 641, 659 (1890). 

 74. 40 U.S.C. § 3113. 

 75. See, e.g., E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 824 (4th Cir. 2004) (“[The pipeline 
company] has deposited cash with the court in an amount equal to the appraised value of the interests 
condemned.”). 

 76. Fed. R. Civ. P. 71.1. 

 77. See, e.g., Transcon. Gas Pipe Line Co., LLC v. Permanent Easements for 2.14 Acres, 907 
F.3d 725, 739 (3d Cir, 2018); E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 828 (4th Cir, 2004). 

 78. Sage, 361 F.3d at 822. 

 79. Id. 

 80. Fed. R. Civ. P. 71.1. 
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injunctions, to permit them to grant pre-judgement immediate possession. 81 
Accordingly, courts have granted immediate possession where the standard for a 
preliminary injunction has been met.82 

II. PRELIMINARY INJUNCTIONS AND FERC CERTIFICATE APPLICATIONS 

FOR REHEARING 

A. Preliminary Injunctions Granting Immediate Possession of Land to FERC 
Certificate Holding Pipeline Companies 

A preliminary injunction is an equitable remedy granted by the trial court 
until a fully adjudication of the case can be completed.83 Preliminary injunctions 
are one of the most powerful tools a court has,84 and are generally regarded as an 
extraordinary form of relief.85 There are four basic requirements that a plaintiff 
must show when seeking a preliminary injunction: (1) that the plaintiff is likely to 
succeed on the merits; (2) that the plaintiff is likely to suffer irreparable harm if 
the preliminary relief is not granted; (3) that the balance of equities is in favor of 
the plaintiff; and (4) that an injunction is in the public’s best interest.86 Courts 
typically focus on the first two factors and maintain flexibility by balancing the 
different factors to reach a result.87 

In considering whether to issue a preliminary injunction for a natural gas 
pipeline, courts consider as a threshold requirement whether the company has a 
right to condemn the property in question, and is therefore entitled to an order of 
condemnation.88 In order to make this initial assessment, the court takes the FERC 
certificate to be sufficient to find make an order of condemnation.89  In making an 
order of condemnation, courts typically do not consider whether or not any of the 
affected landowners have appealed the FERC decision.90  

 

 81. Sage, 361 F.3d at 822-23. 

 82. Id. at 828 (finding “once a district court determines that a gas company has the substantive 
right to condemn property under the NGA, the court may exercise equitable power to grant the 
remedy of immediate possession through the issuance of a preliminary injunction.”). 

 83. Christian McTarnaghan, Note, Equity Run Amuck: The Necessary Reevaluation of the 
Preliminary Injunction Standard to Reflect Modern Day Legal Realities – A Comparison of the 
Massachusetts and Delaware Noncompete Agreement Preliminary Injunction Standard, 47 SUFFOLK 

U. L. REV. 871, 872 (2014). 

 84. Id. 

 85. THE FREE DICTIONARY BY FARLEX, Preliminary Injunction, https://legal-dictionary.thefree
dictionary.com/Preliminary+Injunction (last accessed Nov. 8, 2019). 

 86. Winter v. NRDC, 555 U.S. 7, 20 (2008). 

 87. See Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock Life Ins. Co., 582 F.3d 721, 
725 (7th Cir. 2009); League of Women Voters of the U.S. v. Newby, 838 F.3d 1, 6-7 (D.C. Cir. 
2016); Citigroup Glob. Mkts., Inc. v. VCG Special Opport. Master Fund, Ltd., 598 F.3d 30, 37-38 
(2d Cir. 2010). 

 88. Guardian Pipeline, L.L.C. v. 950.80 Acres of Land, 210 F. Supp. 2d 976, 980 (N.D. Ill. 
2002). 

 89. Id. 

 90. Id. 
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Courts almost always find it proper to issue a preliminary injunction granting 
immediate possession to natural gas pipeline companies. Once the order of 
condemnation is entered (even if the FERC appeals have not even been decided 
yet by FERC), courts surmise that the chance of success on the merits is 
significant.91 Further, facing tight timelines imposed by FERC as part of the 
certificate of public convenience and necessity, courts also conclude that the 
pipeline company will be irreparably harmed if forced to wait until the end of 
litigation to gain possession.92 Also, courts sometimes reason that because the 
pipeline is designated as a “public” necessity by FERC, that further tilts the balance 
towards granting the preliminary injunction. 

At least one court has rejected the argument that the FERC certificate alone 
is sufficient to grant immediate possession via preliminary injunction.93 The 
Seventh Circuit Court of Appeals recognized that there was a good argument that 
the factors for awarding a preliminary injunction had been met by the pipeline 
company, yet held that because the pipeline company did not have an vested 
preexisting entitlement to the defendant landowners’ property it was not proper to 
grant a preliminary injunction.94 Courts have distinguished this case by noting that 
there was no prior order of condemnation and that an entitlement to the property is 
created when such an order is entered.95 Accordingly, many courts hold that the 
order of condemnation should be granted before the court has the ability to issue a 
preliminary injunction.96 Even district courts within the Seventh Circuit have 
interpreted the decision in this manner.97 

The NGA contains no provisions for either a “quick-take” proceeding or any 
form of immediate possession.98 The primary difference between a quick-take 
provision, such as that of the DTA, and a preliminary injunction is the timing of 
when the title to the property passes. Under the DTA, title passes to the government 
immediately upon filing the declaration of taking.99 With a preliminary injunction, 
only possession of the affected property passes at time of the injunction; the title 
to the property remains with the original landowner until the conclusion of the 
proceeding and compensation is paid.100 Some courts have recognized that this 
aspect of a preliminary injunction brings an added layer of protection to the 
landowner-defendant that is not available under the DTA.101 However, on the flip 
side there is generally little-to-zero reason to doubt the federal government’s 
ability to pay once just compensation has been finally determined, but there could 

 

 91. Id. 

 92. Id. 

 93. N. Border Pipeline Co. v. 86.72 Acres of Land, 144 F.3d 469, 472 (7th Cir. 1998). 

 94. Id. 

 95. See, e.g., E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 828 (4th Cir. 2004). 

 96. Id. 

 97. Guardian Pipeline, L.L.C., 210 F. Supp. 2d at 980. 

 98. E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808, 822 (4th Cir. 2004). 

 99. 40 U.S.C. § 3114. 

 100. Fed. R. Civ. P. 71.1. 

 101. Sage, 361 F.3d at 825-26. 
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be a cause for concern of ability to pay if immediate possession is granted to non-
federal government condemnors.102 

Without any other provisions to grant immediate access, success on the 
preliminary injunction is crucial for the pipeline companies. Otherwise, there 
would be no method to enter an aggrieved landowner’s property before all court 
proceedings are finalized. Courts currently rely heavily on the likelihood-of-
eventual success factor when granting the preliminary injunctions.103 To do this, 
courts assume the pipeline’s eventual success despite that there has not yet been 
any meaningful judicial review of the FERC certificate.104 Without this 
assumption, the argument for granting the preliminary injunction is severely 
diminished. 

Still, it could be argued that diminishing the likelihood-to-succeed factor of 
the preliminary injunction analysis would be insufficient to stop district courts 
from granting the injunction due to the likelihood of irreparable harm to the 
pipeline company. FERC certificates are granted with relatively tight construction 
timelines that pipeline companies argue require them access the land very soon 
after the certificate is granted.105 Without this access, the pipeline companies argue 
it would be essentially impossible for them to complete the project on time, 
subjecting them to fines and/or jeopardizing the entire project.106 Courts have 
consistently held this as an important factor weighing in favor of granting the 
injunction.107 However, there is reason to believe that absent a valid condemnation, 
courts would be unwilling to grant preliminary injunctions permitting immediate 
access to land for pipeline companies at all. In a recent decision from the Third 
Circuit Court of Appeals, that court overturned the district court’s condemnation 
of several parcels of property on the FERC-approved pipeline route that were 
owned by the state of New Jersey on Eleventh Amendment immunity grounds.108 

 

 102. Sage, 361 F.3d at 825-26 (finding The court in Sage held that there was little to doubt the 
pipeline company’s ability to pay in the event that their deposit was insufficient for the final 
determination of value due to their large earnings.). However, there is reason to doubt this would 
always be the case. Pricing of energy products such as natural gas is extremely volatile. See, U.S. 
ENERGY INFORMATION ADMINISTRATION, What is Price Volatility?, https://www.eia.gov/naturalgas
/weekly/archivenew_ngwu/2003/10_23/Volatility%2010-22-03.htm (last accessed Feb. 5, 2020). 
Pipeline companies are not immune from this fluctuation and are affected when energy producers 
face bankruptcy. See generally, Tom Hals & Tracy Rucinski, Bankruptcy Court Ruling Stings 
Operators of Energy Pipelines, REUTERS, Mar. 8, 2016, https://www.reuters.com/article/us-sabine-
bankruptcy-pipelines-idUSKCN0WA1ZG. This exposure to risk is far larger with such private firms 
than it is with the federal government. 

 103. Guardian Pipeline, L.L.C. v. 950.80 Acres of Land, 210 F. Supp. 2d 976, 980 (N.D. Ill. 
2002). 

 104. Id, 

 105. Sage, 361 F.3d at 828-29 (describing effects of delayed access to property). This note will 
discuss FERC certificate construction timelines, and their issues, below. 

 106. See, e.g., N. Border Pipeline Co. v. 127.79 Acres of Land, 520 F. Supp. 170, 172 (D.N.D. 
1981); Constitution Pipeline Co., LLC v. A Permanent Easement for 0.79 Acres, 2015 U.S. Dist. 
LEXIS 181634 at *8-*9 (N.D.N.Y. 2015). 

 107. See, e.g., Sage 361 F.3d at 830 (finding “without this mandatory relief, [the pipeline 
company] would face other irreparable harm such as increased construction costs and losses from its 
breach of gas supply contracts”). 

 108. In re PennEast Pipeline Co., LLC, 938 F.3d 96, 113 (3d Cir. 2019). 
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Despite the District court finding “that, without an injunction, [the pipeline 
company] would suffer irreparable harm in the form of non-recoupable financial 
losses and construction delays,”109 the third circuit nonetheless vacated any 
preliminary injunctive relief that the district court had granted regarding the 
affected parcels.110 After finding that it was inappropriate to grant the 
condemnation, the court of appeals did not even consider the irreparable harm (or 
any other preliminary injunction factors) in vacating the district court’s 
preliminary injunction.111 From this holding, there is reason to believe that 
condemnation of the parcel is necessary before a preliminary injunction granting 
immediate possession is appropriate. 

Even if condemnation of the parcel is not necessary before a preliminary 
injunction grants immediate possession, there is still a strong argument a 
preliminary injunction should not be granted without the condemnation. The third 
factor of the preliminary injunction analysis requires courts to consider the balance 
of the equities between the two parties.112 In cases where the court has granted 
condemnation, this balance usually tilts strongly towards the pipeline company 
receiving the injunctive relief due to the weight of likelihood of eventual success 
factor.113 However, if the district court does not grant the condemnation until the 
FERC certificate has had a chance to be heard in court, then this balance of the 
equities does not tip so strongly in favor of the pipeline companies. Aggrieved 
landowners also have important interests such as avoiding permanent alteration of 
the character and nature of their property and maintaining peaceful enjoyment of 
their property without a steady stream of workers, land clearing, and other heavy 
machinery barraging their property. Also, that after-the-fact monetary 
compensation is difficult to fully compensate for these types of losses should be 
considered by the court. While it is difficult to predict exactly where a court would 
land in this analysis, it seems very reasonable that the potentially devastating 
personal impacts on landowners and their property would weigh at least as 
importantly as the pipeline company’s possible financial concerns. 

B. Applications for Rehearing of the FERC Certificate 

Any party that is aggrieved by the FERC certificate may apply for a rehearing 
on that order within thirty days of FERC issuing the certificate.114 The application 
must include the specific grounds upon which the application is based.115 Any 
argument not put forth in the application for rehearing cannot be considered by 
FERC or any subsequent court to review the decision.116 An application for 

 

 109. Id. 

 110. In re PennEast Pipeline Co., LLC, 938 F.3d 96, 113 (3d Cir. 2019). 

 111. See generally, In re PennEast Pipeline Co., LLC, 938 F.3d 96, 113 (3d Cir. 2019). 

 112. Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008). 

 113. See, e.g., Constitution Pipeline Co., LLC v. Permanent Easement for 0.42 Acres, 2015 U.S. 
Dist. LEXIS 18161,1 at *15-*16 (N.D.N.Y. 2015); Transcon. Gas Pipe Line Co. v. Certain 
Easements & Rights of Way Necessary to Construct, 359 F. Supp. 3d 257, 265 (M.D. Pa. 2019). 

 114. 15 U.S.C. § 717r(a) (2020). 

 115. Id. 

 116. 15 U.S.C. § 717r(b) (2020). 
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rehearing does not act as an automatic stay of the FERC’s order, unless specifically 
ordered by FERC.117 Upon receipt of an application for rehearing, FERC has thirty 
days to act upon the application, otherwise the application “may be deemed to have 
been denied.”118 Further, Congress has specified that once the application has been 
received FERC may “grant or deny rehearing or . . . abrogate or modify its order 
without further rehearing.”119 Once FERC has ruled on the rehearing application, 
the order is finalized and an aggrieved party may request review of the FERC 
certificate to the United States Court of Appeals.120 Until this stage, all appeals to 
any court regarding any substance of the FERC decision are jurisdictionally locked 
out of courts, including during the district court eminent domain condemnation 
proceeding.121 

Tolling orders are issued by FERC to help it comply with the statutory thirty 
day decision deadline to act upon applications for rehearing under the NGA and 
avoid the statutory automatic denial of the application.122 A tolling order does not 
address the merits of the application, nor does it finally determine whether or not 
a rehearing will be granted.123 Instead, tolling orders are issued “solely to avoid 
finally denying rehearing by silence.”124 The only agency that issues tolling orders 
is FERC.125 Courts have found that the issuance of a tolling order satisfies the 
Natural Gas Act’s requirement that FERC “act” under 717r(a) within thirty days, 
despite that tolling orders decide nothing and are entered to solely as a method to 
stop the automatic denial of rehearing,.126 District courts considering the eminent 
domain proceedings do not consider if a tolling order has been entered; they 
consistently treat the FERC certificate, once issued, as final.127 

It is difficult to understand exactly the reasoning behind FERC’s tolling 
orders because they are quite vague and give no specific reasoning for the 
extension beyond “[i]n order to afford additional time for consideration of the 
matters raised or to be raised, rehearing of the Commission’s order is hereby 
granted for the limited purpose of further consideration.”128 This order itself 

 

 117. 15 U.S.C. § 717r(c) (2020). 

 118. 15 U.S.C. § 717r(a) (2020). 

 119. Id. 

 120. Id. 

 121. Clifton Power Corp. v. FERC, 294 F.3d 108, 110-11 (D.C. Cir. 2019); Allegheny Def. 
Project v. FERC, 932 F.3d 940, 945 (D.C. Cir. 2019). 

 122. Schmalz, Arthur E., DC Circuit Tosses FERC Bias Claim, Oks Use of Tolling Orders, 
HUNTON ANDREWS KURTH (Jul. 24, 2018), https://www.pipelinelaw.com/2018/07/24/dc-circuit-
tosses-ferc-bias-claim-oks-use-of-tolling-orders/. 

 123. 5 Administrative Law § 39.04 (2019). 

 124. Id. 

 125. Id. (Footnote 18 cites only FPA/FERC cases for the basis of its claim that “agency 
regulations may also set the time within which an agency decision must be made.”). 

 126. See Delaware Riverkeeper Network v. FERC, 895 F.3d 102, 113 (D.C. Cir. 2018); Moreau 
v. FERC, 982 F.2d 556, 564 (D.C. Cir. 1993) (FERC had “yet to rule on the merits” after forty-four 
days). 

 127. Guardian Pipeline, L.L.C. v. 950.80 Acres of Land, 210 F. Supp. 2d 976, 978 (N.D. Ill. 
2002). 

 128. FEDERAL ENERGY REGU. COMM’N, CP16-9-001, ORDER GRANTING REHEARING FOR 

FURTHER CONSIDERATION (March 27, 2017). 
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appears to be essentially a form document, because the same phrase is used in 
several other orders.129 When eventually denying the rehearing—usually months 
after the thirty day timeline for response has lapsed—FERC again does not give 
much insight into why it needed that extra time from the tolling order just to 
consider whether or not to grant a rehearing. 

FERC has argued that the extra time it gives itself by issuing the tolling order 
is necessary in order to investigate and resolve issues that are raised in the 
applications for rehearing.130 While this is possibly true, FERC has options 
available that would allow it that time while it fully investigates the merits of the 
application for rehearing. For example, FERC could issue a stay that would stop 
action from proceeding under the FERC certificate until it had a chance to fully 
review the application for rehearing.131 FERC chooses not to issue those stays. 
FERC could also lobby Congress, the body that included the thirty day deadline in 
its legislation, to extend and give it more time for these considerations. Finally, it 
is important to consider at what stage the appeal when the application for rehearing 
is denied; if FERC denies (or lets expire) the application for rehearing, the 
applicant’s case is not over. Instead, they will almost certainly appeal that denial 
to the appropriate circuit court of appeals. Whatever the issues that were raised in 
the application for rehearing have not been adjudicated; the appellant-landowner 
would now be able to get their day in court to hear these issues. While it may be 
difficult for FERC to fully analyze the application for rehearing within thirty days, 
that is what the law requires. Further, even if a particular consideration raised in 
an application for rehearing was so significant as to require extra time, FERC could 
issue a stay preventing any further progress on pipeline construction until it is 
resolved. There is no reason FERC needs to allow construction to continue while 
implementing delay tactics that prevent aggrieved landowners an opportunity to 
have their claim considered on the merits by the court of appeals 

III. HOW THE CURRENT PROCEDURE VIOLATES AGGRIEVED LANDOWNERS’ 

DUE PROCESS RIGHTS AND UNDERMINES THE LEGITIMACY OF EMINENT 

DOMAIN AND PIPELINE CONSTRUCTION. 

A. An Illustrative Example of How This Procedure Affects Aggrieved 
Landowners: Allegheny Defense Project 

The cumulation of all of these moving pieces leads to situations like the one 
that befell the plaintiffs-homeowners in Allegheny Defense Project.132 In March 
2015, Transcontinental Gas Pipeline Company (“Transco”) filed an application 

 

 129. Allegheny Def. Project v. FERC, 932 F.3d 940, 951 (D.C. Cir. 2019) (Millett, J., concurring) 
(“FERC has issued a boilerplate tolling order in response to every motion for rehearing of a pipeline 
certification decision since 2017 too.”). 

 130. Allegheny Def. Project, 932 F.3d at 956 (D.C. Cir. 2019) (Millett, J., concurring) (“The 
Commission insists that tolling orders are necessary because it takes more than 30 days to resolve 
the issues raised in applications for rehearing.”). 

 131. 15 U.S.C. § 717r(c) (2020). 

 132. See Allegheny Def. Project v. FERC, 932 F.3d 940, 944 (D.C. Cir. 2019), rev’d, Allegheny 
Def. Project v. FERC, 964 F.3d 1 (D.C. Cir. 2020) (en banc). 
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with FERC for a certificate of public convenience and necessity to construct a new 
natural gas pipeline.133 In February 2017, FERC issued the certificate for public 
necessity for the project.134 Affected landowners, and other public-interest groups, 
filed an application for rehearing within the thirty day window after the certificate 
was issued.135 FERC issued tolling orders and took no further action except to 
continue to extend the orders, and did not stay the proceeding.136 In late August 
2017, before the FERC application was denied, a Pennsylvania district court 
declared that Transco had a “right to immediate possession of the property in 
question,” based on the presumed validity of the FERC certificate.137 Construction 
crews moved onto the landowner’s property on September 15, 2017 and began 
work.138 In December 2017, three months after construction began, FERC finally 
denied the homeowner’s petition for rehearing.139 Only then, after construction had 
already commenced on their property could the landowners obtain judicial review 
of the entire FERC process.140 The majority opinion of the three judge panel at the 
D.C. Circuit Court held that there was no violation of the landowners’ due process 
rights by FERC’s use of tolling orders and the delayed hearing.141 

B. Current Procedures Violate Aggrieved Landowners’ Due Process Rights 
and the Legitimacy of Eminent Domain and Pipeline Construction 

Cases like Allegheny Defense amount to a violation of the homeowner’s due 
process rights under the Fifth Amendment to the U.S. Constitution.142  The Due 
Process clause has been interpreted to mean an opportunity to have a case heard 
before being deprived of property.143 The amount of procedural protection is 
dictated by what the particular situation demands.144 Real property deprivations are 
some of the most substantial and important types of interests that our courts serve 
to protect, and demand significant procedural protection.145 Condemnation of 
privately-owned real property to be transferred to privately-owned pipeline 
companies certainly requires significant procedural protections. Substantive 

 

 133. Allegheny Def. Project v. FERC, 932 F.3d 940, 944 (D.C. Cir. 2019). 

 134. Id. 

 135. Id. 

 136. Id. 

 137. Id. (quoting Transcontinental Gas Pipe Line Co. v. Permanent Easement for 2.14 Acres & 
Temp. Easements for 3.59 Acres in Conestoga Township, Lancaster County, Pa., Tax Parcel No. 
1201606900000, 2017 U.S. Dist. LEXIS 134851, 2017 WL 3624250, at *1, *3 (E.D. Pa. 2017)). 

 138. Allegheny Def. Project v. FERC, 932 F.3d 940, 944-45 (D.C. Cir. 2019). 

 139. Id. at 945. 

 140. Id. 

 141. Id. FERC’s use of tolling orders was later reversed when the D.C. circuit decided the issue 
en banc. Allegheny Def. Project v. FERC, 964 F.3d 1 (D.C. Cir. 2020) (en banc). The implications 
of this decision are further discussed in the addendum section of this paper. 

 142. See U.S. CONST. amend. V. 

 143. Morrisey v. Brewer, 208 US 471, 481 (1972). 

 144. Id. 

 145. Allegheny Def. Project, 932 F.3d at 945 (Millett, J., concurring). 
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judicial review of the FERC certificate is important because the certificate is the 
sole basis for the condemnation.146 

To satisfy procedural due process not only must there be a hearing, but that 
hearing must be at a meaningful time and held in a meaningful manner.147 When 
tolling orders preclude substantive review of the FERC certificate until after 
construction has begun, there is no meaningful review. The types of intrusions that 
natural gas pipeline construction make are significant and often permanent.148 
Monetary damages, while possibly available for an improper condemnation, are 
insufficient for the type of injuries caused by eminent domain mistakes.149 
Furthermore, backwards looking relief is selfdom sufficient when dealing with 
constitutional deprivations.150 Even if the FERC certificate is upheld on appeal, as 
is almost always the case, the damage to the legitimacy of the eminent domain 
process is done when landowner’s property is taken and construction of the 
pipeline is allowed to proceed without any meaningful judicial review on the 
merits of the FERC certificate at all. 

Courts have held that the right to a meaningful hearing is more than just 
considering abstract fair play, but must protect property from substantively unfair 
or mistaken possessions – especially when property seized is for the benefit of a 
non-governmental actor.151 While natural gas pipelines have a public use, they are 
distinguishable from other common eminent domain public use condemnations 
such as roads or government buildings because the title to the property ultimately 
vests in a private corporation that makes significant profits from its use of that 
land. Where private profits are an obvious motive on behalf of the condemnor, 
serious and meaningful hearings-on-the-merits are important to ensure public 
respect for the process. This is not currently the situation with respect to our natural 
gas pipeline construction process. 

The FERC hearings themselves are insufficient to satisfy due process for 
aggrieved landowners. While it is true that administrative hearings alone 
sometimes are sufficient to satisfy due process requirements,152 there is generally 
a right to judicial review153 unless congress explicitly precludes it in the 
authorizing statute.154 Quite to the contrary, Congress has spelled out the specific 

 

 146. Guardian Pipeline, L.L.C. v. 950.80 Acres of Land, 210 F. Supp. 2d 976, 980 (N.D. Ill. 
2002). 

 147. Armstrong v. Manzo, 380 US 545, 552 (1965). 

 148. See generally, Pipeline Construction: Step by Step Guide, FRACKTRACKER ALLIANCE, 
https://www.fractracker.org/resources/oil-and-gas-101/pipeline-construction/ (2021) (describing the 
process for constructing natural gas pipelines). 

 149. Amoco Prod. Co. v. Gambell, 480 US 531, 545 (1987); See also Nat’l Wildlife Fed’n v. 
Burford, 835 F.2d 305, 323-324 (D.C. Cir. 1987). 

 150. Amoco Prod. Co. v. Village of Gambell, 480 US 531, 545 (1987). 

 151. Fuentes v. Shevin, 407 US 67, 80-81 (1972). This note does not dispute that there is a public 
use of natural gas pipelines despite that they are ultimately owned. 

 152. Procedural Due Process Civil, JUSTIA US LAW, https://law.justia.com/constitution/us/ame
ndment-14/05-procedural-due-process-civil.html (2021) (“Administrative and executive 
proceedings are not judicial, yet they may satisfy the Due Process Clause.”). 

 153. 5 U.S.C. § 702 (2020). 

 154. 5 U.S.C. § 701(a)(1) (2020). 

https://law.justia.com/constitution/us/amendment-14/05-procedural-due-process-civil.html
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procedure in section 717r(a-b), including the specific timeline for both the 
aggrieved landowners and for FERC to follow that would allow sufficient time for 
a meaningful judicial review before pipeline construction begins.155 FERC’s 
tolling orders deny this opportunity to aggrieved landowners and accordingly deny 
those landowners’ of due process. 

Lack of due process is significant and has impacts on the legitimacy of 
eminent domain and the pipeline construction process. Due process “[confines] the 
agents of government to their properly delegated authority . . . [and] provides a 
fundamental cornerstone for a free and lawful society.”156 The American legal 
system is one where ideally “any person can challenge governmental action in a 
court of law, and have a realistic expectation that . . . the wrong or grievance will 
be redressed.”157 Eminent domain pipeline construction procedure, as is currently 
implemented, does not give aggrieved landowners any realistic expectations of 
redressing wrongs. Aggrieved landowners’ property is condemned and 
permanently altered before they get their day in court on the merits on the FERC 
certificate that forms the foundation for the condemnation.  American citizens are 
concerned about new pipeline construction for a wide spectrum of reasons.158  If 
one wishes to protect and promote further construction, it is imperative that 
aggrieved landowners are given an opportunity to have their claims judicially 
reviewed before their land is permanently altered. A review after-the-fact is 
insufficient; as the old adage goes “justice delayed is justice denied.” 

IV. PROPOSED SOLUTIONS 

The solution sought is to restore the balance between aggrieved landowners 
and powerful natural gas pipeline companies that Congress sought in the Natural 
Gas Act when it included the thirty-day deadline for FERC’s decision regarding 
an application for rehearing. In other words, to restore meaning to the landowner’s 
day in federal court on the actual merits of the FERC certificate, before their land 
has been permanently altered by the land-clearing and other heavy machinery of 
the pipeline construction crews.  In order to accomplish this, the minimum that 
must be provided is the opportunity for the landowner to appeal the FERC 
certificate to a federal court of appeals before a district court issues a preliminary 
injunction granting access to the affected land. This note proposes four possible 
solutions. 

 

 155. 15 U.S.C. § 717r(a)-(b) (2020). 

 156. Edward D. Re, Due Process, Judicial Review, and the Rights of the Individual, 39 CLEV. ST. 
L. REV. 1, 13 (1991). 

 157. Id. 

 158. See generally, Norah Vawter, Opinion/Commentary, Pipeline Outrage is a Human, Not 
Political, Issue, THE DAILY PROGRESS, May 20, 2018, https://www.dailyprogress.com/opinion
/opinion-commentary-pipeline-outrage-is-a-human-not-political-issue/; Kristen Lombardi & Jamie 
Smith Hopkins, Natural Gas Building Boom Fuels Climate Worries, Enrages Landowners, NPR (Jul. 
17, 2017), https://www.npr.org/2017/07/17/536708576/natural-gas-building-boom-fuels-climate-
worries-enrages-landowners. 
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A. A Solution at the District Court 

First, district courts hearing motions for immediate possession should not 
consider FERC’s order as finalized until the judicial review of the FERC order has 
been completed. District courts typically heavily rely on FERC’s non-judicially-
reviewed grant of the certificate of necessity in their consideration to grant a 
preliminary injunction from immediate access to the pipeline company.159 In 
determining if a pipeline company has the right to condemn a particular piece of 
land, currently courts take the FERC certificate as sufficient to grant the certificate 
of condemnation, without regard to any pending appeals.160  However, because the 
certificate has not yet been judicially reviewed, it is arguably premature to grant 
the condemnation and to assume the pipeline company’s eventual success before 
the property owner has had an opportunity to be heard on the merits of the 
certificate in a court. Without condemnation, one of the most essential prongs of 
the decision to grant a preliminary injunction—the movant’s likelihood of eventual 
success—is highly undermined. Courts rely on the condemnation to argue that the 
pipeline company is essentially certain to prevail, therefore the condemnation 
weighs strongly in their decision to grant the preliminary injunction.161 

In fact, courts have distinguished the seventh circuit opinion in Northern 
Border Pipeline that did not grant a preliminary injunction because the 
condemnation had yet to be completed.162 In Northern Border Pipeline, there had 
not yet been an order of condemnation for the property the pipeline company 
sought to condemn.163 That court held that the pipeline company had no claim to 
the aggrieved landowners’ property and did not grant the preliminary injunction 
for immediate access.164 Subsequent courts distinguished Northern Border 
Pipeline on the basis that there was no order of condemnation, holding that the that 
order of condemnation was a factor determining likelihood of success.165 
Accordingly, if district courts did not consider FERC’s ruling to be finalized until 
it had been judicially reviewed, it would not be appropriate to issue the preliminary 
injunction allowing immediate access to the property until after the FERC 
certificate of public necessity had been judicially reviewed. 

A criticism of this solution is that the mechanism for implementing is 
potentially complicated. In normal litigation, lower court orders are typically 
enforced unless a stay is entered by the court of appeals. The problem is that only 

 

 159. See Northwest Pipeline Corp. v. 20’ x 1,430’ Pipeline, 197 F. Supp. 2d 1241, 1246 (E.D. 
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2000). 



Spring 2021]FERC'S USE OF TOLLING DENIES DUE PROCESS RIGHTS  509 

FERC could issue a stay of the FERC certificate until FERC denied the application 
for rehearing, which is delayed via tolling orders. The precedent has been generally 
established that the FERC certificates will be enforced at the district court eminent 
domain proceeding stage. In order to not consider FERC’s order as finalized until 
the judicial review of the FERC order has been completed would require either a 
court to break the precedent or for Congress to grant the power to stay the order to 
an entity outside of FERC. A potentially difficult implementation does not, 
however, undermine the need for such a solution. Aggrieved land owners must be 
given an opportunity for their claim to be judicially reviewed before their property 
is permanently altered. 

B.  Solutions at FERC 

This note also suggests ways that FERC itself could alleviate pressure on 
district courts to grant preliminary injunctions that give pipeline companies 
immediate access to land before aggrieved land owners an opportunity for their 
claims against the FERC Certificate to be heard on their merits in federal court. 
First, FERC could stop issuing tolling orders and allow the appeals process to 
move as congressionally anticipated. Additionally, FERC could include more 
realistic and/or flexible construction timelines under the certificates to allow for 
full adjudication of claims before construction begins, reducing the need for 
immediate-access preliminary injunctions. 

FERC could stop issuing tolling orders that prolong the amount of time until 
a landowner’s claim can be heard on the merits by the court of appeals. Instead of 
issuing tolling orders, FERC should instead either deny the rehearing application 
within the first thirty days after it was filed, or alternatively just let the thirty day 
timeline lapse whereby it would be automatically deemed denied by the statute. 
Until the rehearing request is denied by FERC, the landowners have no opportunity 
to have their day in a court. Quickly denying the rehearing application, or taking 
no action at all and letting the application expire, would allow landowners the 
opportunity to obtain judicial review on-the-merits of the FERC certificate before 
construction commenced on their property. 

Another alternative action that FERC could do would be to extend the amount 
of time that pipeline companies have to complete the pipeline construction. As part 
of issuing the certificate of public necessity, FERC includes a deadline by which 
the construction must be completed.166 Pipeline companies use these deadlines in 
their argument that they would suffer irreparable harm if not granted a preliminary 
injunction for immediate access.167 This is essentially FERC “stacking the deck” 
against the aggrieved landowners. Landowners cannot get their day in the court of 
appeals because FERC is issuing tolling orders. Nearly simultaneously, the 

 

 166. 18 C.F.R. § 157.20(b) (2020). 

 167. See, e.g., Gulf Crossing Pipeline Co. LLC v. A Called 25 Acre Tract of Land, 2013 U.S. 
Dist. LEXIS 182424 at *14 (E.D. Tex. 2013) (“[The pipeline company] would suffer irreparable 
harm due to its inability to meet . . . the FERC requirement to have its Pipeline in service by 
September 12, 2014.”); Sabal Trail Transmission, LLC v. Real Estate, 2016 U.S. Dist. LEXIS 75572 
at *25 (M.D. Ga. 2016) (discussing that irreparable harm is present because without immediate access 
ability to meet in-service deadline is in jeopardy). 
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pipeline company argues in district court that FERC’s timeline requires them 
access to the property before the landowners’ appeals.  It would be reasonable for 
FERC to consider the almost inevitable appeals and litigation that will result from 
its issuance of the certificate when creating the construction timeline. FERC should 
create construction timelines such that there would be no timeline-created pressure 
on district courts to issue preliminary injunctions before the landowner’s appeal 
on the merits has a chance to be heard. By extending the timeline for construction 
and other contingencies to be completed, this would allow sufficient time for the 
merits of the landowner’s to be judicially considered before any access to the 
property would be necessary. 

Pipeline construction projects are time-sensitive, as part of the FERC 
certificate approval process is a determination whether there is an actual need for 
the service. If there is a current need, extending the timeline for construction is not 
ideal. However, it is also not ideal to deny landowners an opportunity to be heard 
on the merits in a court before their land is permanently altered because of a tight 
timeline that cause irreparable harm. This requires balancing between the 
landowners’ individual property rights interests and timely energy production. 
While these are both important interests, the current system tilts so far against 
property rights as to preclude even a meaningful judicial review on the merits. At 
absolute minimum, the procedure must include a meaningful judicial review of the 
aggrieved landowners’ claim to be legitimate. It is certainly conceivable to design 
a procedural system that would allow for both quick pipeline construction and a 
meaningful review. To suggest otherwise would be to present a false dichotomy. 

C. A Solution at the Court of Appeals 

Another solution would be if courts of appeals did not classify tolling orders 
as an act under the NGA, as the plain text of the statute does not suggest or 
contemplate tolling orders. The statute states that FERC “shall have power to grant 
or deny rehearing, or to abrogate or modify its order without further 
hearing…[u]nless [FERC] acts upon the application for rehearing within thirty 
days after it is filed, such application may be deemed to have been denied.”168  
Statutes should be interpreted with “the assumption that the ordinary meaning of 
that language accurately expresses the legislative purpose.”169 Further, to 
determine the meaning on a single word, the statute’s “‘entire text,’ read as an 
‘integrated whole’” must be considered.170 The statute lays out the types of “acts” 
that are appropriate, specifically either to “grant or deny rehearing, or to abrogate 
or modify its order.”171 The statute gives no mention of tolling orders or any other 
mechanisms by which FERC could extend the thirty day requirement for FERC’s 
action on the application for rehearing. The inclusion of the thirty day time limit 
for action by Congress requires FERC in a short time period. FERC’s tolling orders 

 

 168. 15 U.S.C. § 717r(a) (2020). 

 169. Schindler Elevator Corp. v. U.S. ex rel. Kirk, 563 U.S. 401, 407 (2011). 

 170. Schindler Elevator Corp, 563 U.S. at 408 (quoting Graham County Soil & Water 
Conservation Dist. v. U.S. ex rel. Wilson, 559 U.S. 280, 290, 293, n. 12 (2010)). 

 171. 15 U.S.C. § 717r(a) (2020). 
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essentially make that thirty day timeline meaningless. If FERC could not 
indefinitely extend its decision to deny applications for rehearing, aggrieved 
landowners would be able to proceed with further judicial review of their case 
before pipeline companies were granted access to begin construction. Since the 
original draft, the intent of the NGA was to protecting the individuals from more 
powerful pipeline companies.172 A reasonable interpretation of the NGA would 
exclude FERC from using tolling orders. 

Courts have long upheld FERC’s use of tolling orders.173 In a recent case, 
Delaware Riverkeeper, the D.C. Circuit held itself as bound by precedent to 
continue to recognize FERC’s tolling orders.174 The D.C. Circuit stated in 
Delaware Riverkeeper that in order to successfully argue FERC’s tolling orders 
violate due process one “would need to show that FERC’s statutorily authorized 
practice of taking more than 30 days to finally dispose of a rehearing petition 
violates due process in each and every instance.”175 However, this is too high of a 
standard because the court wrongly assumes that tolling orders are statutorily 
authorized. 

Judge Millett, in her concurrence to Allegheny, points out that these older 
cases turn on statutory interpretation schemes that are not equivalent to those of 
the modern era.176 One of the cited precedents itself recognizes that FERC’s 
reading of the statute is “far from self-evident.”177 Under modern statutory 
interpretation, it is much more likely that FERC’s tolling orders would be a 
violation of the statute. All federal agency action is subject to judicial appeal and 
review; however, not all statutes include a thirty-day deadline for action like found 
in the NGA.178  Congress intended for swift action to occur on these applications 
for rehearing. Further, the statute itself lays out what the acceptable actions FERC 
could take on the application for rehearing, indefinitely postponing a decision is 
not one of them.179 Under modern rules of statutory interpretation, there is reason 
to believe that FERC’s use of tolling orders would not be found in accordance with 
the NGA. 

 

 172. Federal Power Com. v. Hope Nat. Gas Co., 320 U.S. 591, 610 (1943). 

 173. Del. Riverkeeper Network v. FERC, 895 F.3d 102, 113 (D.C. Cir. 2018). 

 174. Id. 

 175. Id. 

 176. Allegheny Def. Project v. FERC, 932 F.3d 940, 951 (D.C. Cir. 2019) (Millett, J., concurring). 

 177. Allegheny Def. Project, 932 F.3d at 951 (Millett, J., concurring) (quoting Cal. Co. v. Fed. 
Power Comm’n, 411 F.2d 720, (D.C. Cir. 1969)). 

 178. Often what is considered to be final agency action is an inquiry to which courts must examine 
themselves to determine finality, unlike the NGA where congress specifically dictates when the 
FERC certificate is able to be judicially reviewed in 15 U.S.C. § 717r(a) (2020). See, Jared P. Cole, 
An Introduction to Judicial Review of Federal Agency Action, CONG. RESEARCH SERV. 11 (Dec. 12, 
2016), https://fas.org/sgp/crs/misc/R44699.pdf (discussing standards for determining if agency 
action is final). 

 179. 15 U.S.C. § 717r(a) (2020). 
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CONCLUSION 

Due process requires that aggrieved landowners have an opportunity for a 
meaningful judicial review of the FERC certificate before their land is taken and 
permanently altered. FERC’s use of tolling orders to extend the amount of time 
denies landowners the opportunity to have that meaningful review. This note has 
proposed four solutions, which if implemented would help to shift the balance of 
power between natural gas pipeline companies and the individual landowners back 
towards what due process and a sense of fairness demands. It cannot continue to 
be the case that a landowner should be essentially deprived of their property before 
they have had the chance to be heard on-the-merits before an actual Article III 
judge. To continue to deny a meaningful day in court for aggrieved landowners 
destroys the legitimacy of the eminent domain process and pipeline construction. 
The minimum that must be provided is the opportunity for an aggrieved landowner 
to appeal the FERC certificate to a federal court of appeals before any other court 
issues a preliminary injunction granting access to their land to a pipeline company. 

ADDENDUM 

After this paper was completed but prior to publication, the D.C. Circuit met 
en banc to review the question of whether FERC could use tolling orders to extend 
the statutorily prescribed time to decide on applications for rehearing.180 The court, 
relying on the statutory text of Section 717r(a), held that the use of tolling orders 
in this manner was not authorized by the statute and overruled its own precedent 
that went back over 40 years.181 FERC has changed its actions and has held, 
consistent with the D.C. Circuit, “in absence of Commission action on the request 
for rehearing within 30 days from the date the request was filed, the request for 
rehearing . . . may be deemed denied.”182 The purpose of this addendum will be to 
discuss likely future implications of this decision. 

The clearest implication from this decision is that aggrieved landowners will 
likely have a speedier process to which they can rely on to get their case to 
meaningful judicial review. The commission will only retain the power to grant 
rehearing for approximately seventy days from the filing of the application for 
rehearing, at which point it would be ripe for judicial review.183  This shortened 
timeline is a much better procedural safeguard for aggrieved landowners than the 
potentially endless tolling orders. It seems that it would be far-less likely for a 
pipeline company to be able to obtain a condemnation decision at the district court 
level before this shortened timeline elapsed. 

 

 180. Allegheny Def. Project v. FERC, 964 F.3d 1, 9 (D.C. Cir. 2020) (en banc). 

 181. Allegheny Def. Project v. FERC, 964 F.3d 1, 18-19 (D.C. Cir. 2020) (en banc). 

 182. See, e.g., Am. Elec. Power Service Corp., 174 F.E.R.C. 62, 121 (2021). 

 183. Allegheny Def. Project v. FERC, 964 F.3d 1, 16-17 (D.C. Cir. 2020) (en banc). (Section 
717r(a) specifically gives more time to decide beyond the thirty-day automatic denial of rehearing 
“until the record in a proceeding shall have been filed in a court of appeals,” which is typically forty 
days after the petition is served on the Commission, hence seventy days). 
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What is less clear, however, is how aggrieved landowners would be affected 
by a scenario where FERC does decide to grant a rehearing. In this scenario, by 
appropriately granting the application for rehearing on the merits, the amount of 
time from the original certificate is granted until meaningful judicial review is 
extended to allow for a rehearing by the Commission. This would not prevent a 
pipeline company from commencing eminent domain proceedings in district court. 
If eminent domain is granted, an aggrieved landowner would still be potentially in 
the same scenario where their land is condemned prior to meaningful judicial 
review. Therefore, it is important district courts do not allow pipeline companies 
to obtain access to land prior to a landowner’s day in court. Nothing in the statute 
forbids a district court from holding the eminent domain action in abeyance until 
FERC has reached an outcome in a rehearing. Further, the fact that FERC itself is 
reviewing its own order should give courts pause on holding there is sufficient 
likelihood of success to grant a preliminary injunction in an eminent domain 
proceeding. 

The D.C. Circuit’s en banc decision in Allegheny Defense Project represents 
significant progress in securing the due process rights for aggrieved landowners. 
However, judicial oversight should remain steady to ensure land-owner’s rights in 
a scenario where FERC decides to grant a rehearing that it is actually on the merits 
and not another delay tactic like a tolling order that allows eminent domain 
condemnation before a landowner has meaningful judicial review. 

 




