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INTRODUCTION

he nation is traumatized. Years ago, the world watched as Rodney King

was beaten by police officers. King was bludgeoned fifty-six times,
kicked multiple times, and tased. However, when criminal charges were brought,
the officers were acquitted. Two decades later, the nation watched video footage
of Tamir Rice, a twelve-year-old African American boy, being shot and killed by
police officers with no restraint. Again, the officers were acquitted. The nation then
watched video footage of Philando Castile, a man following lawful orders, being
shot and killed in front of his girlfriend and daughter by police officers. Once more,
the officer was acquitted. Time and time again, the nation has watched
circumstances of police brutality and misconduct happen right in front of its eyes
and each time cries out for a different result. Yet, despite the pleas of the masses,
nothing changes. Now, here it goes again: the nation watched as George Floyd
had a knee placed on his neck for eight minutes and forty-six seconds and watched
another human being take their last breath. Is it not a sad reality that the nation sat
in anxiety believing, once again, a man would be wrongfully acquitted for his
actions as a police officer?

The goal of this Note is to confront this cyclical nature of police misconduct
by providing an analysis on what legal barriers exist that prevent the public from
seeing the prosecution of the police, the devastating impacts that result from such
lack of accountability, and possible solutions to help rectify the problem from a
legal standpoint. First, Part I will explain what exactly police misconduct is and
then identify data illustrating that the accountability of police misconduct is
shockingly low. Part II will then identify direct barriers that interfere with the
process of prosecuting the police, such as prosecutorial discretion and jury bias. It
will then take note of indirect barriers that affect the prosecution process. Part III
will seek to explain that severe consequences such as the loss of legitimacy, a
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descent into lawlessness, and the deaths of minority groups will be the direct
outcome if police misconduct remains unchecked. Then, this article will illustrate
why prosecuting the police is the most likely solution that will avoid those
consequences. Finally, Part IV will propose solutions which may dismantle the
barriers in prosecuting police, such as special counsel appointments, legislative
reform, and a culture shift.

This Note’s premise is not to “solve” police misconduct. Arguably, no note
can. Instead, it is the hope of the author that this Note will prompt open and honest
discussions on how society views the police, provide a light to the glaring truths
that exist in our legal systems, and discuss the ramifications if no reform is to take
place. It is imperative action is taken soon.

1. GENERAL INFORMATION ABOUT POLICE MISCONDUCT
A.  What is Police Misconduct?

The term “police misconduct™ has been subject to a variety of interpretations,
granting the term either a narrow or broad scope, depending on what the advocate
is trying to accomplish. The Supreme Court of the United States, for instance,
attributed police misconduct with a narrow meaning by finding police misconduct
to be “[misuse[s]]| of power, possessed by virtue of state law and made possible
only because the wrongdoer is clothed with the authority of state law, is action
taken ‘under color of” state law.”" In this definition, the Court prescribes that only
affirmative acts of an officer constitute misconduct.” Under this narrow
construction, police misconduct fails to encompass many problematic “inactions”
police can partake in that can lead to harm. For example, simple things such as
sleeping on the job or accepting free meals are smaller infractions which are
excluded from police misconduct.’> This narrow construction has also allowed
police officers to stand by while constitutional rights were being violated in front
of them. It is only recently that some states are starting to add a “failure to
intervene” duty to their officers.* The federal government has already incorporated
this duty.’

In comparison, a broader reading of police misconduct would include all acts
by police that are “deviant, dishonest, improper, unethical, or criminal.”® The
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scope of this understanding is useful to prosecution as it allows officials to reach a
whole plethora of acts which cause harm. However, the problem of a broad reading
of police misconduct is it allows lesser infractions to be a source of prosecution.
Legitimate legal tactics such as police deception or more mundane incidents, such
as an officer having a bad attitude while on duty, become subject to a crime. Both
interpretations have academic and public support, making discussions about police
misconduct vary as scholars choose one interpretation over the other.” This in turn
leads to a variety of narratives on the issue of police misconduct, police brutality,
and a constant cultural battle on how to achieve justice.

Therefore, for the purposes of this paper, the operative definition of police
misconduct will encompass all acts the Department of Justice has the authority to
act upon.® This includes “uses of excessive force, . . . sexual misconduct, theft,
false arrest, and deliberate indifference to serious medical needs or a substantial
risk of harm to a person in custody.”” Furthermore, this definition encompasses
acts which involve the obstruction of justice such as “prevent[ing] a victim or
witnesses from reporting the misconduct, lying to federal, state, or local officials
during the course of an investigation into the potential misconduct, writing a false
report to conceal misconduct, or fabricating evidence.”'’ All these acts will be
considered misconduct while an officer is on or off duty, as long as the officer is
“clothed with the color of law.”'" Color of law requiring that the person committing
the misconduct “purport to act under ‘some right or privilege created by the state’”
or their “conduct is . . . chargeable to the State.”'? In short, color of law requires
someone acts under the “pretense of law.”"* With this understanding, it is necessary
to discuss the prevalence of police misconduct.

B, How Accountable is the Legal System Being in Handling Police
Misconduct?

There is a lack of nationwide studies and data recording the crimes of law
enforcement officers and their misconduct.'"* However, objective studies still find
police misconduct is not being prosecuted at an acceptable rate. After tracking
nearly 11,000 cases of police misconduct allegations in the U.S. for approximately
a year, one such study found only 3,238 of those cases resulted in criminal charges,
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and 1,063 (35%) of those charged criminally resulted in convictions.' This is in
comparison to the general public who receives a 70% conviction rate.'® The same
study then found 2,716 officers were accused of using excessive force, yet, only
about 200 of those officers were charged. Of those charged, only 77 officers were
convicted.'” Even if the excessive force used rose to the level of killing a citizen,
out of the 2,716 officers accused of brutality, only 30 officers were charged, and
only half of those 30 officers were convicted.'®

However, these numbers are not an anomaly. Some scholars have found that
in cases of murder “it’s very rare that an officer gets charged with a homicide
offense resulting from their on-duty conduct, even though people are killed on a
fairly regular basis.”"” In fact, over the course of a seven year observation, ending
in 2011, only 41 officers were ever charged with murder or manslaughter due to
deadly force while on duty.?’ Seeing as statistically nearly 1,000 citizens die in a
fatal shooting at the hands of police every year, this charge rate is very low.?' This
low charge rate is more evident when data collected from 2005 to 2014 showed
that when approximately 10,000 Americans were killed by police on duty during
that time frame, only 153 officers were ever charged.”? This equates to about 1.5%
of on-duty killings getting charged, leaving many without recourse.> From a
historical standpoint, the trend seems to be the same. In the state of New York, not
one police officer was convicted of homicide for an on-duty shooting between
1977 and 1995, despite “scores of fatal shootings.”**

If perhaps the alleged misconduct did not rise to the level of prosecution, data
collected by the Bureau of Justice Statistics found that state and local law
enforcement agencies received more than 26,000 complaints about police use of
force.”® The study represented about 5% of all police departments.”® The data
illustrated that 34% of the complaints of excessive force were thrown out due to
insufficient evidence, 25% were deemed unfounded, and 23% resulted in
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exonerations.”’” What is most shocking is that only 8% of the complaints led to any
disciplinary action.*®

Lastly, with the rise of social media and cell phones with recording
capabilities, the awareness of police misconduct has become more than an upward
trend in public discourse.?’ It has become a hot button issue in need of discussion.
For example, presidential candidates have taken the time to address the issue in
their platform.”® Other government actors, such as federal judges, have written
opinions on the issue, highlighting the problem.’' Finally, law students have
entered the fray, exploring the idea of what future initiatives the criminal justice
system can adopt to address the issue.*> However, while the movement and action
being taken is important and necessary, a discussion must take place to identify
why accountability in police misconduct is low and understand why prosecuting
police misconduct has a systematic wall in front of it.

1L IDENTIFYING DIRECT BARRIERS THAT PREVENT THE PROSECUTION OF
POLICE

When analyzing police misconduct and the process of prosecuting those
crimes, no single act or phenomenon is responsible for the lack of prosecution. In
other words, it is not a singular “wall” that prevents the legal system from
delivering justice in police misconduct instances. Instead, a series of barriers exist
in the legal system that make prosecution a momentous task.

A. Prosecutors

The first barrier is created by the very same agent who is supposed to bring
the charges on behalf of the public: the prosecutor. The power of the prosecutor
has been grounds for continuous debate. Some believe the power of the prosecutor
is “virtually absolute.”** A prosecutor, at their discretion, can bring charges, create
plea bargains, and threaten action without many checks in their decision making.**
As a result of this power, a prosecutor can pick and choose when and who to
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prosecute, giving them more “control over life, liberty, and reputation” of other
people than any person in America.>> Furthermore, it is a prosecutor’s key role in
the administration of justice that provides them with a massive amount of influence
in the criminal justice system. A prosecutor, through either recommendations or
influence, can push police officers to investigate certain crimes over others,
convince magistrates to issue warrants, compel grand juries to indict, persuade
judges to imprison or pressure defendants to plead guilty.*® Through such methods,
a prosecutor has influence over every criminal justice outcome.’’” With such
influence, a prosecutor is perhaps the most important authority in the criminal
justice system.*®

The pushback to that theory is that a prosecutor does not have absolute
power.”” Instead, a prosecutor may have influence over the results of criminal
justice cases, but they do not have control over everything.*® Other actors such as
judges, legislators, defense attorneys, juries, and police can thwart the tools of the
prosecutor through their own agency.*' A grand jury could refuse to indict, a judge
can deny a warrant, or a legislator could change the laws.*> A prosecutor’s power,
in a sense, is “facilitating the goals approved by those other actors” and as such,
everything a prosecutor does is “done by others.”*

The relevance of the prosecutor’s power manifests itself when one
examines police misconduct and their subsequent prosecution. Prosecutors have
the power to bring charges against officers where evidence of misconduct arises.**
The question that must be answered then is why the rate of charging and conviction
is so low.*> One articulable reason prosecutors do not want to charge police for
their misconduct is because prosecutors will only bring charges they believe will
win, and police are difficult to convict.

Prosecutors are taught and trained by the criminal system to adopt a
“winning” mentality.* Getting a conviction means a significant amount to a
prosecutor, but not for principles of justice. Rather, convictions are more of a
contest to be won and each conviction a prosecutor gets is a successful tally on the
score board.*” While there are prosecutors who refrain from this mindset and wish
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for just results, the culture of winning in the criminal justice system affects every
prosecutor to a degree.*® The system motivates prosecutors to win by allowing
them to wear their conviction rate like a medal which the prosecutor can use to
advocate for promotions or elections.* In instances of police misconduct, the
“winning” mentality makes a prosecutor afraid to lose.>® The basis of this fear can
come from a variety of places; for instance, prosecutors may fear they “will be
unable to push jurors past that reticence to question police action and win.”' Also,
the prosecutor may believe that witnesses cannot carry the burden of being more
credible than a police officer.”? A variety of scenarios similar to these examples
give prosecutors pause when deciding to charge a police officer for their
misconduct.

The second articulable reason prosecutors refuse to bring charges is their
close relationship with the police. Prosecutors do not want to “bite the hand” that
provides them with evidence. For example, a prosecutor in a town or district with
limited resources depends on the police for handling investigations.> If they were
to put that working relationship in jeopardy by charging police, the prosecutors
may now fear that they cannot succeed in their job.>* Thus, prosecutors “ostensibly
protect police so that police can bring in and help convict more cases.”’

Furthermore, prosecutors have a disincentive in prosecuting police officers.
There is evidence that prosecutors actively hide or refuse to prosecute police
misconduct.’® In some accounts by former prosecutors, they discussed how a
culture of “shading or lying” surrounded their relationship with the police.’” In that
culture, a prosecutor had to “align with the police at all costs —even when there
were egregious errors in cases.”® If a prosecutor was found to be breaking that
norm, they were intimidated, taunted, or forcibly limited in their ability to take
cases and do their regular duties.’® The prosecutor was seen as “dead” in the office
and could expect no promotion or praise as a prosecutor from that point forward.®’

The last reason a prosecutor’s power interferes with prosecuting the police is
that prosecutors may choose to abuse the pre-charge process when facing a police
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suspect.®! For example, during the fatal police shooting of Tamir Rice, a twelve-
year-old child from Cleveland, Ohio, the prosecutors took “extraordinary” steps in
the pre-charge stages before approaching a grand jury.®* Three independent
commission reports were collected in regard to the events of that case.®® However,
what is notable is that most suspects never receive this kind of review before a
charge.® In fact, it seems police-suspects are the only culprits given the
opportunity to receive the full arsenal of prosecutorial discretion.®

Giving police officers this disproportionate treatment provides them with an
unfair advantage in the legal system. Prosecutors in police misconduct cases
“speak to any witness they can, review all the evidence, and think seriously about
the charges and defenses to those charges.”® Grand juries are “[given] weeks
considering the charges in [the police’s] case.”®” When given that opportunity, the
“chance of facing no charges is dramatically increased.”®® But such luxuries are
not afforded to the average suspect who is given no such strict review of their case,
and in turn, are almost always indicted by a grand jury,* therefore creating a huge
discrepancy in the administration of justice.

Understanding the reasons, the influence of the prosecutor, and how that
influence is wielded in the legal system, is without question creating an obstacle
in prosecuting the police. However, they are not the only actor in the criminal
justice process that presents a major obstacle in holding police accountable.

B.  Jury Bias

Even if the brave prosecutor chooses to bring charges, police are not treated
the same as other suspects in the trial process. Currently, on the federal level, the
grand jury indictment rate has been 99% in all cases pursued by the Department of
Justice.” One famous joke among the legal community is that a grand jury would
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“‘indict a ham sandwich’ if the district attorney asked nicely.””" Many citizens

perceive the function of the grand jury as a “rubber stamp.”’* In short, it is very
casy to get a grand jury to agree with a prosecutor and their charges. However, in
instances of police misconduct, law enforcement is “nearly immune” from
indictment.” This can logically lead to two scenarios. One, the prosecutor in the
proceedings threw the case in some fashion to help the officer avoid prosecution
(which prosecutors are incentivized to do so, as discussed above). Or two, the
grand jury did not want to indict the police.

The reason conclusion two is viable is that a jury of our peers gives
insurmountable deference and credence to police officers. For example, one
researcher wrote that “[t]o charge an officer in a fatal shooting, it takes something
so egregious, so over the top that it cannot be explained in any rational way.””
Part of that high standard arises from a juror’s belief in the police. Jurors believe
police officers are “law keepers and not law breaker[s].””* Police in the eye of a
juror are a great idol intended to be the “last line of defense against the great
unwashed.””® As a result, “in the face of almost any evidence,” a jury will tend to
not convict an officer or run contrary to this mythology of the police.”” An officer
is given the “true benefit of the doubt” when it comes to their crimes, and in turn
prevents them from facing prosecution.”®

Nevertheless, the truth remains that police do lie and are capable of great
harm. In fact, there are plenty of documented incidents where police officers lied
under oath.” In some jurisdictions, police lying became so commonplace, the term
“testilying” was borne.** One state court noted in their opinion that officers in their
area were rampantly lying.®' Moreover, officers need not outright deceive to create
misconduct. A lapse in judgment in their actions or being ignorant of certain facts
or procedures may result in misconduct.® In fact, it is very likely “police officers
are probably involved in far more misconduct and corruption than has been
unearthed” to public knowledge.® In short, what jurors fail to do in convicting
police officers are recognize their human errors and flaws. An officer can have a
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bad day or commit immoral travesties and infractions, as is the flaw of human
nature. But when viewing a police officer, a juror sees:

a hero figure. The weapon, the uniform, all of these trappings make the police look
invincible. The heart of the power of the image is that he keeps us all safe from the
unknown. The icon of the cop is that he is wise — wise in a way that he protects us
from the terrible knowledge that he needs to do his work. In his wisdom lies our
safety. The iconography is that the police officer will guide us through this case
because we are lost. His testimony has a heightened value despite the jury’s pledge
to treat him like any other witness.%

In turn, this desire to keep police officers on this pedestal gives them unmatched
credibility and ethos in the trial process. Psychological evidence supports this
conclusion. Calvin Lai, a leading expert on implicit bias and an assistant professor
of psychological and brain sciences at Washington University, hinted that implicit
bias and the preconceived belief of a juror can cause them to grant more credibility
to a police officer.*® Furthermore, legal scholars support the proposition that, in
practice, an officer outweighs all other witnesses’ credibility in presenting their
testimony and defenses.™

Even if there is a juror who is aware of this bias to police and chooses to
scrutinize the words of a police officer, the jury bias problem does not vanish. First,
the scrutinizing juror is in the minority of the American population.®” A national
poll discovered that 53% of Americans believe that the police are “fair and just.”™
In addition to that, the poll found that 31% of Americans believe the police lie
routinely.® Second, even if the scrutinizing juror is empaneled into an actual jury,
evidence indicates that it will not translate in the courtroom;”’ the “*blue knight”
in their honorable uniform will prevail.”’ Compounded with all this evidence,
prosecutors arguably have a higher burden of proof in criminal convictions of
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Department of Law, Police Science and Criminal Justice Administration at John Jay College of
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E. Laurin et al, Prosecuting Misconduct: Law and Litigation 1 (Thomson-Reuters 3d. 2020)).
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police officers in comparison to the average citizen, putting them in a higher
“class” in the legal system.

This very “class” runs contrary to the ingrained principles of the American
legal system that no one is above the law, yet police officers are granted an
exception that places them above the laws they swore to protect. But, the laws in
place today may have been designed to create such an effect.

C. Legal Defenses Available to Police Officers

The last notable barrier that impedes the prosecution of police is in the law
itself. Specifically, jury instructions in police defendant cases create more
overwhelming odds that need to be surmounted to prosecute and convict a police
officer.”” The key issue that arises from jury instructions is how current legal
doctrine aids police officers in their defense of police misconduct. The reasonable
use of force doctrine in excessive force cases illustrates the problem.”

In 1989, the Supreme Court ruled that in order to find an officer liable under
18 U.S.C. § 1983, a factfinder must determine if the force used by the officer was
“‘reasonable.””® The factfinder must determine reasonableness by analyzing
“from the perspective of a reasonable officer on the scene, rather than with the
20/20 vision of hindsight” and furthermore, that the officer had to possibly make
“split-second judgments” in a “tense, uncertain, and rapidly evolving” situation.”®
This “Graham rule” was established under 18 U.S.C. § 1983 claims. However, the
doctrine has been adopted in the prosecution of police officers and in some states’
use of force statutes.” The Graham rule, as a result of being adopted in the
criminal context, is being used today in police misconduct cases.”’ It helps defend
police misconduct by shifting the focus of the jury to an area more beneficial to a

92. See Graham v. Connor, 490 U.S. 386 (1989) (The pivotal case in which the Supreme Court
created the “reasonable officer” standard).

93. See generally id. (Officers stop Graham for his suspicious behavior at a convenience store;
however, the suspicious behavior the officers observed were Graham’s symptoms from his diabetes.
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bruised his forehead, and injured his shoulder. Court creates new Fourth Amendment standard for
police officers.).

94. Id. at 396.
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96. See Justifiable Homicide: By Peace Officer, CALCRIM 507 (2020); MINN. STAT. § 609.06
(2020); N.C. GEN. STAT. § 15A-401 (2020); 18 PA. CONST. STAT. § 508 (2020); Grey Lacour & Emma
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police officer.”® It hyperfocuses the analysis of a jury on the dangerousness of a
police officer’s job and the stress they may undertake.”

This creates two problems. The first problem is that it causes the jury to
ignore other aspects of policing such as training, experience, policies and
procedures that make police officers better able to deal with danger without using
excessive force than a lay citizen would.'” This in turn results in a “uneven, one-
sided manner that usually favors the police.”'®" The second problem that arises
from hyperfocusing on the dangers of policing is it requires an average citizen to
guess or imagine if they were under that stressful situation.'® This results in the
jury favoring the police officer.

Juries without law enforcement training and experience who are focused
solely on this aspect will be deferential to a police officer’s use of force—up to
and including deadly force—because it can be scary to project oneself onto the
streets and into the high-stress world of policing without the training, expertise,
and experience of a professional officer.'®

In short, a jury will succumb to the credibility of the police officer because
they simply cannot imagine the world their “blue knight” lives in, despite the
training, experience and practice that prepares officers for those exact moments.
“Jury instructions at odds with the reality of police bias allow the phenomenon of
giving undue weight to police officer testimony to continue. Jurors are instructed
that an officer is just like anyone else...”' which is contrary to the very training
they undergo. Officers are not trained to think like an average citizen.

Therefore, the Graham rule enables police misconduct by creating “a one-
dimensional, overly deferential ‘reasonable person in a high-stress situation’
standard whose application is disproportionately based on the guesswork of the
fact finder.”'®® This is just one doctrinal example that illustrates jury instructions
giving police the upper hand. Other cases surrounding police credibility have also
had a similar issue of favoring police and their credibility.'”® The barrier jury
instructions present adds one more hurdle in the path to prosecute police.

D.  Indirect Barriers That Impede Prosecution
It is important to recognize there are other systemic barriers which indirectly

interfere with the process of prosecuting the police. Most of these barriers created
by the police themselves.

98. Mitch Zamoff, Determining the Perspective of a Reasonable Police Officer: An Evidence-
Based Proposal, 65 VILL. L. REv. 585, 590 (2020).
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101. Id.
102. Id.
103. Id.
104. Johnson, supra note 79, at 296.
105. Zamoff, supra note 98, at 590.
106. Johnson, supra note 79, at 256-59.
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E.  Police Unions

First, police unions, just like any other unions, are powerful groups that were
designed to give their members more collective bargaining power with their
employers. However, police unions also gather financial resources and political
clout in order to donate and endorse political candidates that will pass favorable
legislation for police officers.'®” They first arose during the Civil Rights Era in the
1960s and 1970s, when activists at the time were advocating for greater
transparency and accountability in police departments.'® Civil rights activists
sought civilian review boards, transferring authority of the police from the police
chief to the city commissioner, and protections against unreasonable searches and
seizures.'” Police departments wanted to fight off these initiatives, feeling their
profession was under attack.''® Through the work of police unions, the “rank-and-
file police officer gained a major voice in state and local government.”'!' Initiatives
of civilian review boards were halted, and in some states, a police bill of rights was
established, which entitled officers to certain due process protection if they just so
happened to be investigated for misconduct.''?

The problem with police unions, as explained in the history above, is they
consistently fight against police accountability. “Since they emerged as a powerful
factor in policing in the late 1960s, police unions have been a largely negative force
with regard to police accountability. Unions have almost consistently opposed all
measures designed to improve police-community relations, particularly the
creation of citizen review boards.”'"* Furthermore, “whether through pushing for
‘law enforcement officers’ bills of rights’ at the legislative level or contractual
provisions, unions act to shield officers from public view and from accountability
for alleged misconduct.”'* Police unions actively advocate for legislative barriers
that create “impediments to police accountability, such as: ‘formal waiting periods
that delay investigations;...prohibitions on the use of non-sworn investigators in
misconduct investigations;...pre-disciplinary hearings that include rank-and-file
officers on the hearing board; and...statutes of limitations on the retention and use
of data on officer misconduct.””'"?

In regard to prosecution of police officers, the same obstruction remains true.
Recently in St. Louis, a prosecutor wanted to investigate police misconduct in their
local police department, however, the police union stepped in by creating a legal

107. Katherine J. Bies, Let the Sunshine In: llluminating the Powerful Role Police Unions Play
in Shielding Olfficer Misconduct, 28 STAN. L. & PoL’Y REv. 109, 123 (2017).

108. Id. at 120-21.

109. Id. at 121-22.

110. Id. at 120.

111. Id. at 123.

112. Id. at 125.
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(2020).
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battle and preventing the investigation.''® Furthermore, police unions take steps to
“demonize” police reform to prevent any accountability. They do this “by simply
framing any opposition to their political agenda as endangering safety..., forc[ing]
policymakers to choose between supporting the union’s political agenda and
endangering public safety.”'’

Under these circumstances, it is very clear police unions would get in the way
of preventing any public initiatives that might make prosecuting police a more
manageable task. This is certainly true in light of the fact that there is no
“comparable oppositional force to counter the police union lobby.”"'® Scholars
argue the only way to counteract police unions power is to have “continued, active,
and organized resistance to encourage greater accountability and transparency in
police departments.”'"” Until such a resistance appears, police unions will not only
continue to prevent a solution to police accountability, but also worsen misconduct.
A study from the University of Oxford found that protections created in police
contracts, lobbied by police unions, directly and positively correlate with citizen
abuse.'”® Along the same vein, the University of Chicago found that collective
bargaining rights, advocated for by police unions in Florida, lead to an approximate
40% increase in violent police misconduct.'*' Considering those statistics, police
unions and culture are part of the police accountability problem and deserve their
own discussion on how to be addressed.

F. Police Culture

The second obstacle indirectly preventing police prosecution is police
culture. Police culture refers to the developed “unwritten rules which dictate
appropriate conduct in different circumstances” in policing.'* To be fair, all
occupational groups develop a culture due to the shared experiences the
professionals endure, a “brotherhood” of the profession.'”® Yet, what is unique
about the police culture is it has a negative effect which alters society at large. For
instance, the Blue Wall of Silence is “an unwritten code in many departments
which prohibits disclosing perjury or other misconduct by fellow officers, or even
testifying truthfully if the facts would implicate the conduct of a fellow officer.”'**
The existence of this Blue Wall is noted academically and is a well-documented

116. Noam Scheiber et al., How Police Unions Became Such Powerful Opponents to Reform
Efforts, N.Y. TIMES (June 6, 2020), https://www.nytimes.com/2020/06/06/us/police-unions-minneap
olis-kroll.html.
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phenomenon in the public sphere.'?® The Blue Wall was created as a result of how
police officers felt about outside pressure from the media, the courts, and the
public, forcing them to conduct an exceptional job at all times.'*® Officers then
become in fear of failing these high expectations, and find the only people that
understand this fear are their “brothers and sisters,” fellow police officers.'?” This
in turn creates strong feelings of loyalty to their fellow officers and the desire to
protect each other.'*® These bonds of loyalty are not necessarily bad. However, the
bonds become a problem when honest police officers who want to do the right
thing now feel this duty to protect corrupt police officers.'?® This duty to protect
even strains an officer’s allegiance to the department and the community, making
them play second fiddle to their allegiance to the corrupt police officer. *° “When
this happens, loyalty itself becomes corrupt and erects the strongest barriers to
corruption control: the code of silence and the ‘Us vs. Them’ mentality.”"?’

As a result, incidents of police misconduct are harder to investigate because
their fellow police officer who witnessed the corrupt behavior will either not speak
out against it or lie about the events that took place.'*?> For example, in cases of
excessive force, some departments that were discovered to have a Blue Line of
silence had officers use scripted language in describing the arrests of their suspects,
even though the facts of those arrests did not match their testimony.'** Other
horrifying ways police act under this Blue Wall is by lying under sworn oath,
manufacturing evidence to support their fellow corrupt officer, or falsifying
documents to hide corruption.'**

Furthermore, if an officer wanted to break this Blue Wall of silence, they may
be subject to, and fear the consequences of, retaliation by their coworkers. “The
code of silence carries with it a self-enforcement mechanism which ensures that
officers will not break the code: officers who violate this code may be subject to
harsh reprisals.”'** Such acts of retaliation include labeling the rule-breaker as a
“rat” or “snitch.”’*® As a result of these labels, the honest police officer is now
ostracized in other units, precincts, or departments to which they may transfer.
Results of breaking the code of silence have included the “end of an officer’s

125. See Brandon v. Allen, 645 F. Supp. 1261, 1266-67 (W.D. Tenn. 1986) (finding a code of
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career,” forced relocation, their locker being burned, their tires being slashed,
threats of physical harm on themselves or their family, destruction and thievery of
personal property, and dead rats being placed in their patrol car.'’’ The most
dangerous act of retaliation that officers fear is when they find themselves in a
dangerous situation requiring backup and coworkers refuse to respond to the scene
with any expediency, forcing him to handle the circumstances alone. In some
instances, this may be fatal to the police officer.'*® These are all documented acts
that have been or are being used to deter the honest police officer from breaking
the code of silence. The deterrence effects of these acts are so strong, some officers
would not even try to report misconduct anonymously.'** As a result, “corrupt and
honest officers alike may be tempted to lie on the witness stand, falsify documents,
lie to the media and the public, and generally cover-up any and all acts or events
occurring under the blue shroud which may foment the wrath of the code of
silence.”'* This is why some commentators believe that the fight to stop police
misconduct will never come from the police themselves.'*!

It is important to remember when discussing police culture is that police are
“insiders” in the criminal justice system. Police, as a nature of their profession,
have a better understanding of the criminal legal process than any regular citizen.'*
This makes them a tougher defendant to face and gives them significant advantages
in comparison to the normal populace. Considering this and the other barriers that
exist in prosecuting the police, the push to prosecute the police is a daunting task
that seems not easily overcome.

IIL WHAT AMERICA LOSES IF NOTHING CHANGES

These inherent challenges in prosecuting the police will require substantial
reform and resources to fix the status quo. Yet, ultimately, this effort will be worth
it as the nation has an incredible amount to lose if police accountability is not
demonstrated. Without a sign of change, the government risks disastrous effects
such as lawlessness and the loss of American lives. Prosecution arguably is the
only path that will help avoid these effects.

A. A Threat to Legitimacy and a Descent into Lawlessness
Police misconduct will lead to lawlessness and currently, the police are losing

their legitimacy. Legitimacy is “regarded as a reservoir of loyalty on which leaders
can draw, giving them the discretionary authority, they require to govern
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omitted).

138. Id. at 257-58.

139. Id. at 260.

140. Id. at 261.

141. 1d.

142. Caleb J. Robertson, Restoring Public Confidence in the Criminal Justice System: Policing
Prosecutions When Prosecutors Prosecute Police, 67 EMORY L.J. 853, 867-68 (2018).



Spring 2022]  PUTTING POLICE IN THE PADDYWAGON 513

effectively.”'*® Further “[c]itizens who accept the legitimacy of the legal system
and its officials are expected to comply with their dictates even when the dictates
conflict with their self-interest.”’** In terms of how the police are perceived,
legitimacy is needed for the people to believe the police are the rightful body to
enforce the laws. But as a result of the rampant exposure of police brutality
incidents, that legitimacy is now under threat.'"* As of August 2020, a recent poll
of Americans showed that public trust in the police is down to forty-eight
percent.'*® What is notable of that percentage is that it was the first time in Gallup’s
twenty-seven-year long history of recording the public trust in the police that it
found that police trust is below a majority.'*” A showing of support may not
increase at any point in the near future as more instances of police brutality are
recorded and highlighted in the public sphere.'*®

If the police or the legal system cannot build back public confidence and
regain legitimacy, many legal scholars have theorized that it may result in an uptick
in crime and a descent into lawlessness. One scholar wrote that “there is a causal
link between the perception of the law and levels of compliance.”'* Therefore, if
perceptions of the law are unfair, such as the criminal justice system’s failure to
hold police accountable, then crime will ultimately rise. Furthermore, police
misconduct is the direct cause of this increase as “police misconduct teaches them
(people) that the government violates these rules every day and that they have no
recourse. If their government does not follow the rules, reason the [people], why
should they?”'*" Past justices of the Supreme Court have echoed the concern of
police accountability. Justice Brandeis once wrote when dissenting on a question
of police seizures that “[i]f the government becomes a lawbreaker, it breeds
contempt for law; it invites every man to become a law unto himself; it invites
anarchy.””' To declare that in the administration of the criminal law the end
justifies the means...would bring terrible retribution.”'** Chief Justice Warren in
his deliberations of Terry v. Ohio, realized that many of the riots during the Civil
Rights Era were connected to police mistreatment.'™
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Empirical evidence of human behavior supports the idea that a lack of
legitimacy increases criminal behavior. One study found that when two groups of
participants were primed with different new stories, one group being primed with
stories that showed the government was “just,” the other group primed with
“unjust” news stories.'>* The group primed with unjust stories were significantly
more willing to commit petty crimes.'> The study did have limitations in that it
only measured the willingness to commit a crime and could not anticipate if that
would translate to actually committing it.'>® But the data in the study still suggests
that if people were to believe that the laws were unjust, or unjustly applied, then
an inclination to commit crime increases.'”’ Next, a loss of legitimacy not only
leads to more crimes being committed but also interferes with the ability of police
to fight crime.

For the police to be successful in controlling crime and maintaining social order, they
must have active public cooperation, not simply political support and approval.
Cooperation increases not only when the public views the police as effective in
controlling crime and maintaining social order, but also when citizens see the police
as legitimate authorities who are entitled to be obeyed. !>

Thus, when police are no longer perceived as being legitimate, cooperation goes
down and hurts investigations.'” In regards to police investigations, acts such as
calling the police, helping the police identify a dangerous person, reporting
dangerous or alarming activity, and helping in community-police initiatives are
now undermined and impeded as a result of low cooperation.'®® But the lack of
cooperation goes further than police investigations if the people find that the police
are illegitimate. Other examples would be dropping charges because witnesses do
not want to cooperate, a juror who hangs an entire trial because they believe the
police treated the defendant unfairly, a jury who acquits a defendant despite
overwhelming evidence on the contrary, and citizens not appearing for jury duty
because they believe the system is illegitimate.'®’ These examples show that if
police are not held accountable for the misconduct that arises for their acts, the
entire judicial system becomes halted in its ability to administer justice and that
undermines the entire United States government.
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B.  Black and Brown Death

Exposing the misdeeds of the police through prosecution would lead to a
greater loss of legitimacy and in turn lead to the aforementioned effects. “But while
this may be true for those who have little or no contact with the criminal justice
system, this will hardly be the case with those in high crime communities where
perceptions of illegitimacy and undemocratic policing are already strongly
held.”"* This highlights the next disastrous effect, when there is no accountability
on the police, the abuse and killing of minority groups occurs and becomes even
more rampant. There is a plethora of well-established scholarship that indicates
police officers are more likely to encounter or target people of color, especially
Black Americans, for investigation or arrest.'®> This is a widespread and known
phenomenon within American society that has gathered massive concern from
courts. Supreme Court Justice Sotomayor once wrote:

[T]t is no secret that people of color are disproportionate victims of [stops lacking the
requisite suspicion]. . . .For generations, black and brown parents have given their
children “the talk”—instructing them never to run down the street; always keep your
hands where they can be seen; do not even think of talking back to a stranger—all out
of fear of how an officer with a gun will react to them.!%4

Understanding that people of color are frequently the target of the police, Justice
Sotomayor came to the logical conclusion that follows that people of color are
frequently the victims of police misconduct as a result of police interactions.'®
People of color are the groups most likely to suffer from excessive force, false
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evidence being planted against their cases, and many other injustices, especially
when police misconduct goes unchecked.'® It is the names of Rayshard Brooks,
George Floyd, Breonna Taylor, Philando Castille, Alton Sterling, Freddie Gray,
Eric Garner, Gabriella Nevarez, Tamir Rice, Michael Brown, and many other
countless souls, that represent the casualties of police misconduct.'®” It is a result
of police misconduct that:

many of our fellow citizens already feel insecure regardless of their location. In a
society where some are considered dangerous even when they are in their living
rooms eating ice cream, asleep in their beds, playing in the park, standing in the pulpit
of their church, birdwatching, exercising in public, or walking home from a trip to the
store to purchase a bag of Skittles . . . .'®8

In turn, many people of color possess an entirely different perspective on police,
creating “Two Americas.”'® One America sees the police as society’s trusted
saviors and knights, the other sees them as abusers and murderers.'”

But “[i]n the words of Dr. Martin Luther King Jr., we are [once again]
reminded that ‘we are tied together in a single garment of destiny, caught in an
inescapable network of mutuality,” [and] that our individual freedom is
inextricably bound to the freedom of others.”'”! The concerns of police misconduct
should not only be the concerns of people of color but the concern of every
American citizen. Justice Sotomayor wrote that the plight that many people of
color face is “the canar[y] in the coal mine whose deaths, civil and literal, warn us
that no one can breathe in this atmosphere.”'”> These countless deaths of people of
color are a clear sign that police misconduct is going unchecked. It is a sign that
Americans are losing a police force they can trust, a judicial system that can protect
them, and a government that can safeguard them from abuse. “To continue to turn
a blind eye to the thousands of instances of misconduct hurts everyone
involved.”'”?

“Officers who use excessive force but are not disciplined may subsequently
abuse other citizens. The failure to discipline one officer may embolden other
officers to violate departmental standards and abuse citizens.”'’* Furthermore,
some psychologists speculate that without reform, police brutality and misconduct
will ultimately become a public health concern as it affects life expectancy and the

166. See Stefan Newton, The Excessive Use of Force Against Blacks in the United States of
America, 22 INT’L J. HuM. RTS. 1067, 1067-68 (2018); Gabriel J. Chin, supra note 53.

167. Alia Chughtai, Know Their Names; Black People Killed in the U.S., AL JEEZERA, https://int
eractive.aljazeera.com/aje/2020/know-their-names/index.html (last visited Mar. 31, 2022, 2:23 PM).

168. See United States v. Curry, 965 F.3d 313, 331 (4th Cir. 2020), as amended (July 15, 2020),
as amended (July 16, 2020).

169. See id.

170. See Curry, 965 F.3d at 331.

171. United States v. Black, 707 F.3d 531, 542 (4th Cir. 2013) (quoting Martin Luther King Jr.).

172. Strieft, supra note 164, at 254.

173. Johnson, supra note 79, at 304.

174. Kevin M. Keenan & Samuel Walker, An Impediment to Police Accountability? An Analysis
of Statutory Law Enforcement Officers’ Bills of Rights, 14 B.U. PuB. INT. L.J. 185, 201 (2005).



Spring 2022]  PUTTING POLICE IN THE PADDYWAGON 517

mental wellbeing of many Americans.'” Nevertheless, the consequences of
leaving police misconduct unchecked and unaccountable are too great and too
costly to the future of the United States.

C. Why Prosecution is the Best Solution

The best course of action in this regard is to propose reforms that make
prosecuting the police easier. Prosecuting the police has a variety of benefits. For
starters, prosecuting misconduct deters further misconduct. Policing the police
inspires fear in officers who may otherwise commit crimes such as perjury,
fabricating evidence, and even more serious forms of misconduct such as brutality,
and would drop the overall rate of misconduct.'” Prosecuting the police would
deter misconduct further by “weeding out bad apples” in the police department
who are responsible for more misconduct than the average officer.'”” Next,
prosecuting the police can lead to culture change in police departments. By
prosecuting the police, department heads are forced to reconsider their
organizational policies, rules, and regulation that propagate misconduct and create
a culture where corruption no longer breeds corruption but “honesty breed[s]
honesty.”'"®

Finally, prosecuting the police is the only way to rebuild public confidence.
Through prosecuting police, the legal system answers the outcry that many citizens
have been desiring: a fair application of the law. The public will begin to believe
again that no one is above the law, which will show the “government’s
commitment to lawful policing and fair application of criminal justice.”" " If public
trust is restored, scholars suggest there will be a “significant diminution of
crime.”'®® Furthermore, if people believe the system is fair, they will more than
likely voluntarily submit to the laws and social norms of the nation.'®' This will
inevitably lead to people becoming more beholden to their sense of civic duty and
much more cooperative with the police.'® Considering these possible outcomes,
prosecuting the police is a viable method.

Critics of prosecuting police would prefer other avenues, such as civil
lawsuits. Those methods come with their own legal challenges, such as qualified
immunity. These other avenues also lack the power had by the prosecution.
Prosecution has a unique effect that no other remedy can provide. As one author
wrote, “[n]o other form of remedy so clearly expresses the government’s
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condemnation of specific police violations of law, and none shows as much respect
for the victims of police misconduct. . . .”'® This symbolic scolding attached to
prosecution is the catalyst for major change. Fellow citizens that see the police
being punished for wrongdoing may inspire public confidence more than any other
alternative. Private suit actions, while important, are unlikely to create meaningful
change, as they are usually isolated by nature and tend to have little impact on
societal reforms.'® Prosecution, in this light, is the most significant avenue to hold
police accountable.

The final resounding criticism about prosecuting the police is that it will not
ultimately fix the problem of police misconduct. “Criminal law can punish, and in
some instances, deter police brutality, but it cannot of itself force fundamental
change in how a department is run, supervised, led, and made accountable.”'®* In
other words, police misconduct is not an isolated issue, but rather a systemic one.'*
Police misconduct is a consequence of a system that already does not want to hold
police accountable as it upholds structural racism in the United States. This is
evidenced by all the barriers put in place to prevent prosecution and further
supported by the lack of accountability on police in their interdepartmental
dealings.'®” Therefore, prosecuting “bad apple” police officers will do little to
effectuate change as “bad apples come from rotten trees.” '*® It then follows that
prosecuting police will just help uphold the system that creates the problem.'® As
one critical race author once titled their work, “[t]he Master’s tools will never
dismantle the master’s house.”"”

This criticism holds a valid objection. Prosecuting the police may legitimize
in some way the very system which allows state-sanctioned violence.'”! However,
proposing different method to prosecute the police may be able to create real
change. The “master’s house” may not be able to be toppled with his current tools,
but that does not mean a new house cannot be built using them. Discussing new
ways to tackle this flawed system may be the only way to create a better society
for all citizens.
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IV. SOLUTIONS

In this quest to create reforms that lead to a more free and just society,
advocates must understand that there is no single ideal reform or legislation that is
going to fix police misconduct and brutality. The enabling of police misconduct in
the legal system, as outlined previously, is a consequence of a variety of actors and
laws in the system, each requiring careful consideration in how they are reformed.
Police misconduct is a much larger systemic problem, and as a result, a series of
potentially significant reforms is the more viable path in containing it.'*?

A.  Special Prosecutors

1. What A Special Prosecutor Should Do

One viable and significant solution that could counteract the prosecutorial
discretion barrier is for the legislature to enact reforms that create an automatic
mechanism in instances of alleged police misconduct, where an independent
prosecutor or a special independent team of prosecutors is appointed to oversee the
case. A special prosecutor is “[a] lawyer appointed to investigate and, if justified,
seek indictments in a particular case.”'®® Further, “a special prosecutor may be
appointed either to investigate and present evidence to a grand jury, or to prosecute
an actually pending case, or both.”'”* While a special prosecutor can be an ordinary
prosecutor or an attorney who has never been a prosecutor before, the attorney,
granted power that is comparable to a local prosecutor or authority, must come
from a jurisdiction outside the location the case is being adjudicated.' The special
prosecutor’s sole duty would be to pursue an indictment in a grand jury proceeding
and a conviction in police misconduct cases.

A special prosecutor would not have the same conflict of interest local
prosecutors may when called upon to prosecute their own police department. The
local prosecutor relies on their police force for gathering evidence and conducting
investigations. In addition, the prosecutor certainly needs police cooperation for
testimony and other purposes to win other cases. Therefore, the local prosecutor
does not have a strong incentive to pursue and prosecute misconduct cases in their
jurisdiction. On the contrary, a special prosecutor would have a much greater
incentive to prosecute the police. A special prosecutor has little need for continued
police cooperation as they do not need to work with the police heavily on their
other cases. The special prosecutor is also less motivated by the winning mentality
compared to their local counterparts as a special prosecutor has no concern for
reelection or promotion. Furthermore, a special prosecutor has a greater
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inclination to be charge in police misconduct cases because prosecuting police
misconduct is their sole duty while appointed.

In addition to these benefits, public scrutiny intensifies when an unelected
official is involved in the case. Thus, the special prosecutor will likely be more
diligent with their case management and investigation.'”® Finally, special
prosecutors have a precedent in maintaining the integrity of cases, even when a
potential conflict of interest may exist.'”’ Notable examples of special prosecutors
in use include the Watergate scandal during the Nixon era, the Clinton
investigation of Monica Lewinsky, and the Mueller investigation during the Trump
Administration. Nevertheless, a consensus exists that the answer to prosecutorial
discretion can be found in advocating for special prosecutors.'”®

B.  Models for a Special Prosecutors
1. Federal Government vs. State Government

There are various models on how a special prosecutor can be implemented in
the legal system. The debate begins with whether the federal government or the
individual should be the authority to appoint and create special prosecutors. The
federal government can prosecute officers who are accused of misconduct pursuant
to 18 U.S.C. § 242." Section 242 provides that it is unlawful for a person acting
“under color in any law, statute, ordinance, regulation, or custom, [to] willfully
subject[] any person of any State, Territory, Commonwealth, Possession or District
to the deprivation of any rights, privileges or immunities secured or protected by
the Constitution or laws of the United States.”* The federal government also
typically has a vast amount of resources that will help these special prosecutors
complete their tasks. In contrast, a state government may need to both answer and
administer justice appropriate for the local community and form the appropriate
laws. Moreover, state governments taking the reins over police misconduct would
avoid the criticism of federal intervention in local issues.””’ The most ideal
resolution to this debate, and the desired model of some federal officials, is to have
state governments implement their own systems in tackling police misconduct and
allow the federal government to be the backbone or safety-net in instances where
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the misconduct is not addressed.””* This model would allow both sovereigns to
break the link between the local prosecutor and create accountability in police
misconduct instances.

C. Appointed Prosecutors

The second discussion of the model of special prosecutors is how are the
special prosecutors chosen. Some advocates argue that the special prosecutor
should be appointed by the Attorney General of the jurisdiction and be dismissed
after such cases of police misconduct are addressed.””> Connecticut is an example
of one state that has adopted this approach.”®* The benefit of this idea is that it
allows less wealthy states to not carry the burden of providing resources to a full-
time office in their budget. Appointing independent counsels is an “expensive and
time consuming” undertaking.’”> Independent counsels have high start-up costs
and use more expensive investigation tactics in their cases; therefore, they typically
have higher costs as compared to their local counterparts.?®® Also, in this instance,
if the state had just few police misconduct cases, this style of legislation would
allow their respective government to address police misconduct on a need basis.
Furthermore, the benefit of the Attorney General of the state having the power of
appointment comes with the idea that now the special prosecutor is somewhat
accountable to an elected (or appointed) official.

The downside to this approach is that by not having a standing or consistent
prosecutor working on police misconduct cases, a variance will develop in how
each case is managed. This inconsistency in case outcomes may cause the public’s
trust to wane. Another critique of the special prosecutor system is the appointment
of the special prosecutor by the Attorney General. If appointed by the Attorney
General, the special prosecutor and their agenda may be influenced by the political
machinations surrounding the case. Consequently, even if the Attorney General
appointed an apolitical prosecutor, “[they will] inevitably [get] caught up in the
‘political swirl’ of executive branch politics.”**” Finally, “any appointed special
prosecutor would be restricted by the amount of funding they are authorized and
would have to make decisions about which cases to pursue based on budgetary
limitations, much in the same way prosecutors already do.”?”® This would breed
further inconsistency in case outcomes, leading to more public contempt.
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D. An Office of Special Counsel

The second approach is creating an office or prosecutorial team that is
dedicated to, and has sole prosecutorial authority over, police misconduct instances
in the state. One state that has taken this approach is New York, as seen in the
signing of legislation by former Governor Andrew Cuomo in June of 2020.2% With
this approach, a state would establish a permanent independent office of
prosecutors and pass legislation granting it authority to investigate all police
misconduct and officer-involved fatalities and determine whether prosecution is
deemed necessary.?'’ This office, with dedicated resources and personnel, would
be responsible for increasing accountability in police misconduct cases. More so,
it seems likely that the office’s use of consistent personnel with consistent case
management would produce more consistent outcomes. Next, an office of the
special prosecutor would be useful in states with larger municipalities where police
misconduct is more common annually. Finally, this approach is popular with
community organizations as community engagement can occur by presenting a list
of recommended prosecutors for the office.?"!

The negatives of this approach begin with the expense of maintaining the
office. Maintaining an office of the special prosecutor is more expensive than those
of their local counterparts and increases the cost of litigation, which ultimately
burdens taxpayers. This would especially be true in jurisdictions where police
misconduct is infrequent. Next, as this office would not being under the direct
control of the Attorney General, the accountability to the public is more tenuous
and could create greater public distrust as a result. Finally, creating a dedicated
office to investigating and prosecuting police misconduct may force the special
prosecutors to be more zealous than necessary as they must consistently
demonstrate their value to politicians and the people.?'? As a result, they will most
likely be more inclined to use improper tactics in their case that jeopardize due
process rights or risk an overturning of convictions.

E.  Criticisms of Special Prosecution
Assessing the benefits and disadvantages of each approach will ultimately be

a task best suited for the legislature. Yet, consistent criticism between the two
approaches can be addressed. The expense element of both approaches is a valid
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concern. “But when compared to insuring the safety and welfare of the people and
upholding the rule of law. . . the costs are a small price to pay.”*'* Police
misconduct has a larger and more concerning impact than the cost a state will have
to bear to correct them. The legitimacy of the very government is facing a
conceivable threat that, if unaddressed, risks our free society. Considering those
circumstances, regardless of the chosen approach, special prosecutors are needed
to uphold the law.

The next overarching criticism to special prosecutors is that it creates a
slippery slope that strips local prosecutors of their power and legitimacy.*'* This
criticism flows logically from the idea that citizens put their faith in their local
prosecutors under the belief that the local prosecutor can administer justice, in all
cases, including prosecution of the police.”’> Therefore, if states gave special
prosecutors the sole authority in police misconduct because local prosecutors fail
in said instances, the people are more inclined to question their local prosecutors.

If a state prosecutor were to concede that an outsider is better equipped to handle a
particular case, it would suggest “that her office is incapable of fulfilling its mission;”
no state prosecutor’s office desires to acquiesce in such an idea by giving up its power
unnecessarily. Accordingly, . . . appoint[ing] a special prosecutor in all . . . [police
misconduct] cases would create an impression of illegitimacy with the state
prosecutor’s constituents since its office would be unable to fulfill its mission in all
of those cases.?!'

In short, the appointment of a special prosecutor would show the citizenry that
their local prosecutors have failed in a fundamental duty of their position. As the
Supreme Court wrote, prosecutors have an “obligation” to be impartial and the
interests of “criminal prosecution . . . [should be] not to win a case, but that justice
shall be done.”*'” The presence of a special prosecutor shows that this duty has
been breached and the local prosecutors will face the ramifications.

However, the status quo too breeds illegitimacy. As one scholar noted,
currently local prosecutors have an “appearance of impropriety” problem.*'® The
language of the appearance of impropriety stems from the Model Code of Judicial
Conduct which states “[a] judge shall act at all times in a manner that promotes
public confidence in the independence, integrity, and impartiality of the judiciary,
and shall avoid impropriety and the appearance of impropriety.”*'® Judges have a
very critical role in the legal process as they carry the responsibility to deliver
justice fairly. But what makes this language applicable to prosecutors?**° The
public perceives prosecutors as “‘an administrator of justice, an advocate, and an
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officer of the court” whose duty ‘is to seek justice, not merely to convict.””**! This
duty to seek justice, in the eyes of the public, need not be the same level of
impartiality that a judge must hold, but a prosecutor should “maintain public
confidence in the justice system by avoiding perceived improprieties.”*
Prosecutors currently have failed and created an appearance of impropriety in two
ways that have been discussed: “(1) the ‘symbiotic relationship’ between local
district attorney offices and their law enforcement counterparts, and (2) the
systemic pressures on local district attorneys to avoid charging and prosecuting
police.”* The public is very much aware of the working relationship between the
prosecutor and police. Some citizens even believe local prosecutors should be
barred from cases involving police suspects due to this relationship.”**

Next, the systemic pressures on prosecutors to avoid police prosecution are
known as well. The public understands that organizations such as police unions
have the power to sway elections.”?® This power makes local prosecutors beholden
to police and, as a consequence, bars them from vigorously prosecuting the police.
“The public’s perception of these inherent and systemic pressures faced by district
attorneys when prosecuting police-suspects demonstrates why, in general, these
prosecutions fail to satisfy the appearance of justice.”??® Under this analysis, if
prosecutors are currently seen by the public as wrongdoers in the administration of
justice, then the appearance of a special prosecutor has little effect in worsening
legitimacy. Instead, the opposite may be true as citizens “would understand that
the proposed legislation simply weighs the countervailing principles and
recognizes that the need for unbiased prosecutors substantially outweighs the need
for elected prosecutors to wield their power and sustain their legitimacy and
accountability[.]**” In short, if public confidence is ever to be restored, the local
prosecutor must be courageous and willing to step aside to the advent of the special
prosecutor. The short-term slight on their appearance and power is a necessary cost
to forward the more important long-term goal of having a perceptibly just legal
system.

F.  Legislative Reform

The next possible solution is to reform the applicable laws. One method is to
reform the law in a way that counterbalances jury bias. Local citizens believe that
their blue knights are fighting a “war” in which they are being scrutinized
unjustly.”*® These kinds of attitudes will likely seep into jury pools, aiding the
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police in avoiding prosecution. Therefore, laws must be composed to counter these
troublesome beliefs.

As discussed earlier in Part II, the Graham Rule strongly favors police and
their defenses when placed in jury instructions.?** Thus, laws should be created to
reform jury instructions so that the focus of the trial does not become the
dangerousness and fear involved in the profession of policing. A focus on danger
and stress automatically triggers the biases of a jury and creates a dramatic show
of favor to the police defendant.”*° The new laws must shift the focus of the jury
from these subjective factors to objectives factors like training, experience, and
department regulations the officer must follow. With this instruction, the jury will
be tasked with asking whether a reasonable officer on the scene would have taken
the same steps as the defendant.**' If these following steps are taken, the laws may
be able to counteract some of the barriers that protect the police.

The final reform necessary lies outside of the legal profession. Ultimately, a
culture shift is needed regarding the belief of the police. A majority of Americans
believe police are “knights.” Knights in the sense of a romanticized medieval
fairytale in which they guard our “honor.” This mythos surrounding the police
fosters worship and idolization for the police in a way that they have become nearly
infallible and virtually free of prosecution in the eyes of the law.*** Furthermore,
society has allowed a culture to form within the law enforcement profession that
enables misconduct and makes it hard to eradicate. These misconceived beliefs
have entered our legal system and have enabled a system that grants the
opportunity for abuse to be unchecked and a loss of rights such as due process, and
freedom from interference. This system is contrary to reality. Police can be bad,
police can make mistakes, police are human just like the citizens they swear to
protect, and it is for those reasons they deserve to be assessed with more scrutiny.

The culture shift need not be so large that citizens stop trusting the police
entirely. Instead, the culture need only change to the point where an officer’s
actions are given less credence during their line of duty and society feels more
comfortable questioning their decisions. At one point in American history, the
people had a healthy distrust of law enforcement that kept them in strict check.?*
During the founding of the nation, the Framers were wary of law enforcement and
the abuses of which they were capable.** This wariness led them to the write the
Constitution as a way to limit law enforcement power and to ensure the rights of
the people, as seen in the Fourth Amendment and Fifth Amendment.** The U.S.
Supreme Court also echoed this distrust by writing opinions that collectively tried
to fight abuse by police officers and their arbitrary decisions.**® But now, over two
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centuries after the Constitution was ratified, “American police officers enjoy
broad discretion to search and seize without warrants, use force on the citizens they
arc intended to serve, and generally act with little fear of being held accountable
for mistreatment of the people they are ostensibly intended to serve and protect.”*’

Finally, even if one prosecution is a success, such as the George Floyd
prosecution,?*® the barriers do not magically disappear. If there is to be an answer
to this large systemic issue, action is required.

CONCLUSION

An important topic that scholars should consider is why the nation permitted
police accountability to fall so low. Some would argue, following the teachings of
Derrick Bell, the reason police misconduct has not seen proper reform is that
misconduct enforces racial hierarchies in America.”*® Police misconduct targets
Black and Brown bodies, and through this targeting, people of color are put in a
subordinate status, while the white majority can enjoy comfort.**" Challenging
police misconduct, in a sense, challenges the racial hierarchy of America and the
legal system may have been designed to preserve those hierarchies. After all, how
“can [we] eradicate racism from a nation built and dependent upon it.”**' This
thought must be fleshed out in another discussion as it may hinder all progress that
may come from fighting police misconduct. As “we must especially beware of that
small group of selfish men who would clip the wings of the American eagle in
order to feather their own nests.”**

Nevertheless, the American citizen, whose duty it is to be ever vigilant of the
abuses of their government, have failed to be vigilant of the police. The answer to
the accountability problem of police misconduct will not be discovered in one note,
one decade, or even one lifetime. However, it is a necessary task to find the best
possible solution together. We must be able to prune the weeds of injustice from
our system, or we may risk losing the entire garden that we call our nation.
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