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INTRODUCTION 

 fire breaks out at a bed and breakfast in the middle of the mountains. It 
is the middle of the day, so all visitors are out hiking and exploring. The 

only person in the building is the maid, Rose, who happens to be cleaning a second 
story suite. Rose hears the blast of the fire, but by the time she runs to get out, 
flames have engulfed the first floor, smoke and dust are everywhere, and the only 
avenue out of the building is through the window. She runs back in the room and 
heads for the window. While an emergency staircase is fashioned to the outside of 
the building, unluckily for Rose, this particular room had a missing ladder. By the 
time Rose discovers this unfortunate circumstance, fire has started to creep into 
the room. It is hot. Rose only has one option—jump. Instead of hanging from the 
window to get as close to the ground as possible, Rose leaps through the window. 
The fall breaks her leg and fractures a rib. Additionally, she suffers minor burning 
and some complications due to smoke in her lungs, but overall, she is ok. 

After the fire is extinguished, investigators discover that the fire came from a 
gas leak caused by a personal heater in a suite on the first floor. The personal 
heater had been improperly hooked up by an outside heating company. There had 
been no issues like this before because it was just the start of the cold season, and 
it was not until the residents turned on the personal heater before they left for the 
mountains that the leak was created. When the residents were leaving, they did 
notice a faint smell of gas, but they figured it was nothing and went on their way. 
The investigators also discovered that the day prior, a maintenance person came 
to fix the rusted emergency staircase. However, before he put the fixed staircase 
back up, he received a call from another customer and forgot to return to replace 
the staircase. 

Rose ends up with hundreds of thousands of dollars in medical bills and 
wants to sue for both economic damages and her pain and suffering. She brings 
negligence suits against both the heater company for improperly hooking up the 
heater and the maintenance person for negligently failing to reinstall the 
emergency staircase. Rose also wanted to sue her employer, the bed and breakfast, 
for neglecting to check the heaters or follow up about the ladder. However, 
because Rose already collected money through worker’s compensation, the bed 
and breakfast is considered an immune party. Rose is also aware that the guests 
who left the heater on may have some responsibility in the accident, but she really 
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came to like those particular lodgers over their stay, so she decides against suing 
them. 

Willing to negotiate, Rose goes into a mediation with both the heater 
company and the maintenance person. The heater company, knowing good and 
well that it will be liable to Rose, settles its portion of the suit for $150,000. The 
maintenance person, unhappy with any demand from Rose, considers taking the 
matter to trial. Now the ultimate question: Should he go to trial? 

When it comes to multi-party litigation, the question of deciding whether to 
pursue trial is a complicated one.1 Not only does it involve weighing the likelihood 
of a verdict and potential damages, but many factors are dependent on how a 
particular jurisdiction handles fault allocation in multi-party litigation.2 This 
question must be answered before a settlement even begins because the designated 
allocation substantially changes the level of risk and strategy involved in both 
calculating the risk of trial and actually participating in the trial.3 However, the 
answer is not always clear. Not only are jurisdictions split with respect to fault 
allocation in multi-party lawsuits, but within those jurisdictions are imbedded 
further divides as to issues concerning fault allocation.4 These splits create a lack 
of consistency, which, in turn, creates unfairness in the lawsuit and effects the 
strategy the attorney decides to implement.5It is therefore essential that they be 
resolved. Furthermore, this change in strategy itself creates much concern. If the 
system is intended to bring out truth and justice, is it problematic that an attorney’s 
strategy on who should be responsible for the injury changes with the jurisdictions 
methods of fault allocation?6 

This article creates a solution to the above concerns listed by weighing the 
rights of both the plaintiff and defendant in order to create a method of fault 
allocation that takes into consideration both fairness and efficiency. It balances 
these notions by taking a look at the control of the parties in making decisions 

 

 1. See generally Lars Johnson, To Settle or Not to Settle with Joint Tortfeasors?, DAILY J., 
https://www.dailyjournal.com/mcle/300-to-settle-or-not-to-settle-with-a-joint-tortfeasor (Last 
visited December 30, 2019). 

 2. Id. 

 3. Johnson, supra note 1; see generally Matthew Hefflefinger, Advantage Plaintiffs: Allocation 
of Fault in Multi-Party Litigation J-1 (March 21, 2009), https://secure.heylroyster.com/_
data/files/Seminar_2009/Heyl%20Royster%20Casualty%20_%20Property%20Seminar%205.21.09
.pdf. 

 4. See Patrick Kasson & Thomas Spyker, Immune, Not Forgotten: Ohio’s First District Holds 
Immune Employer Can Be Used as an “Empty Chair” When Considering Apportionment of 
Fault, REMINGER (Aug. 13, 2019), https://www.reminger.com/insights-reports-833.html. 

 5. See generally David D. Jenson, Navigating the Straits of Settlement and Insolvency: A 
Reconciliation of Joint and Several Liability and Proportionate Settlement Under the Maritime Law, 
60 WASH. & LEE L. REV. 623 (2003). 

 6. See Monfore v. Phillips, 778 F.3d 849, 852 (10th Cir. 2015) (“Multiparty litigation presents 
a variety of collective action problems and other strategic pitfalls . . . .”). See, e.g., MANUAL FOR 

COMPLEX LITIGATION (FOURTH) § 13.21 (2004) (settling with one of many adverse parties on the eve 
of trial to weaken another party’s position is “a common and legitimate litigation strategy.”); Jerome 
Wahlert, Annotation, Contribution Between Joint Tortfeasors as Affected by Settlement with Injured 
Party by One or More Tortfeasors, 17 A.L.R. 6th 1 (2006) (observing that “virtually all” multi-
defendant tort cases “involve potential contribution issues that can arise when one or more tortfeasors 
consider entering into settlement agreements.”). 
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effecting the lawsuit, the potential parties who could be allocated fault, and 
analyzing the strategy of the parties when comparing these rules.  Part I of this 
article walks through the three main approaches7 jurisdictions choose when 
calculating fault allocation for multi-party litigation in the context of settled parties 
before ultimately concluding that the proportionate share approach is the most fair, 
efficient, and natural8 method of fault allocation. Next, beyond the basic principle 
of using the Proportionate Share Approach, Part II highlights jurisdictional 
differences in assessing fault allocation between immune parties and nonparties9 
and articulates which parties should be attributed fault. Within these parties, there 
is a separation between unknown, insolvent, and unnamed nonparty tortfeasors. 
For the immune and unnamed tortfeasors, this proposal allows for fault to be 
allocated to them on the basis that the inclusion of all involved parties brings a 
more truth-seeking result. These categories are then distinguished from insolvent 
or unknown tortfeasors. Due to the lack of control and unlucky nature of being a 
victim, these types of parties are specially set aside so that any burden either create 
is evenly borne on both the plaintiff and defendant because it would be unfair to 
let either party carry the full burden of liability. However, the end result still allows 
allocation of fault to these types of parties to establish the most natural and logical 
fact pattern at trial. In reaching this conclusion, this piece addresses the change in 
strategy in both settlement and trial, when comparing the different methods of fault 
allocation and the use, or lack of use, of nonparties at trial. It is ultimately looking 
into who each party is forced to advocate for and how that effects the end result. 
Taking this all into consideration, this Note proposes a rule for fault allocation that 
not only maintains consistency, fairness, and efficiency within litigation, but also 
allows for a more natural and just means for an attorney to represent his or her 
client.  It will conclude that the proportionate share approach, coupled with the 
ability to use the empty chair defense, facilitates the best result in multi-party suits. 
The only variation to this overall rule is for insolvent or unknown tortfeasors, 
whose fault is spread evenly between the parties. 

This Note contributes to the existing literature insofar as it creates a solution 
that is neither plaintiff or defense focused, but rather, seeks to truly balance the 
rights of both parties when allocating fault in multi-party litigation. Unlike any 
other piece, it develops this balance by not only looking at the policy implications 
behind the different methods, but also looking into the strategies of the parties 
when effected by different methods. It then analyzes the need for such strategies 
to assist in finding a true balance of rights. Finally, this Note takes a pointed look 
at who is in control of a certain aspect of the proceeding to ensure an equitable 
outcome for the affected party. 

 

 7. See generally McDermott, Inc. v. AmClyde, 511 U.S. 202, 211 (1994). 

 8. As later discussed, the “natural” aspect of the rule is important when considering that the 
ultimate goal is to bring justice. The more natural the trial runs, the closer it will get to the truth 
coming out for justice to be served. See generally Dan B. Dobbs, Paul T. Hayden, & Ellen M. 
Bublick, The Law of Torts § 495 (2d ed.). 

 9. Allocating fault to immune or nonparties is often termed the “empty chair defense,” as later 
discussed. 
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I. APPROACHES TO FAULT ALLOCATION IN PARTIAL SETTLEMENT 

To gain a better understanding of the approaches discussed in the proceeding 
sections,10 there needs to be a jump in the story as it is laid out above: The 
maintenance person decides to take the case to trial. As you recall, before the trial 
began, the heater company settled with Rose for $150,000. Therefore, the trial 
involves only the plaintiff, Rose, and a single defendant, the maintenance person. 
However, though not present at the trial, the fault of the heating company is also 
discussed in the proceeding. By the end of the trial, the jury finds Rose’s total 
damages to be $500,000. Hearing only from these two parties, the jury finds that 
the heater company is 60% liable, the maintenance person is 35% liable, and Rose 
herself is 5% at fault for her injuries. 

A. The Setoff without Contribution Approach, while simple to use, leads to 
unequitable results that cannot be overlooked 

While most states have abandoned such methods, one approach for 
apportioning fault among parties in a multi-party litigation with a partial settlement 
is to allow the non-settling tortfeasor to claim a credit in the amount paid by the 
setting tortfeasor.11 This is often referred to as a setoff.12 To do this, the court takes 
the final amount of damages and reduces it by the amount that was already obtained 
in the settlement.13 For example, in our story, the court would take the $500,000 in 
total damages and reduce it by the settled amount of $150,000. Additionally, 5% 
of the $500,000 ($25,000) would be taken away for Rose’s share of liability, 
leaving the maintenance person ultimately responsible for $325,000. Under this 
particular approach, this amount is final, as the tortfeasors cannot seek amount 

 

 10. McDermott, Inc. 511 U.S. at 202–03 (“Although it is generally agreed that non[-]settling 
joint tortfeasors are entitled to a credit when the plaintiff settles with one of the other defendants, 
there is a divergence of views about how that credit should be determined. The American 
Law Institute (ALI) has identified three principal alternatives for doing so: (1) pro tanto setoff with 
a right of contribution against the settling defendant; (2) pro tanto setoff without contribution; and 
(3) the ‘proportionate share approach’. . .”). 

 11. See Leung v. Verdugo Hills Hosp., 282 P.3d 1250, 1256 (Cal. 2012). 

 12. Mack v. Hugger Bros. Const. Co., 283 S.W. 448, 449 (Tenn. 1925) (“Set-off is an 
independent demand of the defendant, made to counterbalance that of the complainant in whole or 
in part. It must be for a debt certain or capable of being made certain, and cannot be allowed for 
unliquidated damages, nor as a defense in an action for unliquidated damages.”). 

 13. Nalle v. Harrell, 12 S.W.2d 550, 551 (Tex. 1929) (“The great object of all discounts or set-
offs is, to adjust the indebtedness between the parties, and to permit executory process to be enforced 
only for the balance that may be due.”) (quoting Simpson v. Huston, 14 Tex. 476, 481 (1855)) (“Set-
off ’is the doctrine of bringing into the presence of each other the obligations of A to B and of B to 
A, and by the judicial action of the court making each obligation extinguish the other’”) (quoting 24 
R.C.L. 796; Blount v. Windley, 95 U.S. 173, 179 (1877)). 
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contribution14 from other tortfeasors for the allocations placed upon them15—
hence the title, setoff-without-contribution approach.16 

B. The Setoff with Contribution / Pro Tanto Approach is a Common Yet Unfair 
Method of Fault Allocation 

The second and more popular approach is the setoff-with-contribution, or the 
pro tanto approach.17 This approach operates the same way as the aforementioned 
setoff-without-contribution approach; however, under this pro tanto approach, 
parties are permitted to seek contribution from other tortfeasors for any money that 
exceeds their allocated share of damages.18 For example, in the hypothetical story, 
the maintenance person would be able to file a separate action to seek recovery of 
his attributed share of damages at 35% of $500,000 after his lawsuit with Rose 
concluded. Thus, his share equates to $175,000, and he can bring an action against 
the heating company and the residents19 for anything above that amount.20 As 
illustrated in Leung v. Verdugo, the result of this approach is that the plaintiff 
recovers the total economic damages amount (less an amount attributable to the 
plaintiff’s own negligence), with the settlement amount providing part of that 
recovery and the judgment against the non-settling tortfeasors providing the 
remainder.21 An action for contribution remains available to ensure that the 
amounts ultimately paid by each tortfeasor are, as far as possible, consistent with 
that party’s proportionate share of fault for the plaintiff’s damages.22 

 
 
 

 

 14. United States v. Atl. Research Corp., 551 U.S. 128, 138 (2007) (“Contribution is defined as 
the ‘tortfeasor’s right to collect from others responsible for the same tort after the tortfeasor has paid 
more than his or her proportionate share, the shares being determined as a percentage of fault.’”) 
(quoting Contribution, BLACK’S LAW DICTIONARY (8th ed. 2004)). 

 15. With the caveat of good faith hearings, which is another proceeding to ensure that the 
settlement was not made in an improper manner to force the other defendant(s) to pay. Charter Point 
Homeowners Ass’n v. Superior Ct., 8 Cal. Rptr. 2d 454, 455 (Cal. Ct. App. 1992). 

 16. Leung, 282 P.3d at 1256. 

 17. This approach is in the ALI option 1. McDermott, Inc., 511 U.S. at  211; see also City of 
San Diego v. Nat’l Steel & Shipbuilding Co., No. 09CV2275 WQH JLB, 2014 WL 3489282, at *12 
(S.D. Cal. July 10, 2014), order clarified, No. 09CV2275 WQH BGS, 2014 WL 4415981 (S.D. Cal. 
Sept. 5, 2014) (“The pro tanto approach . . . provides for the reduction of nonsettling defendants’ 
liability by the dollar amount of the settlement.”) (citing UCATA § 4, 12 U.L.A. 194 (1996)). 

 18. Leung, 282 P.3d at 1256. 

 19. While potentially at fault, the maintenance person would not be able to bring an action 
against the bed and breakfast, as they are immune from any suit against them, including one for 
contribution. 

 20. To calculate the amount of money he can seek contribution for, take the total damages of 
$500,000, subtract the settlement of $150,000, Rose’s contributory negligence of 5%, or $25,000, 
and the maintenance person’s fair share of $175,000 to get the $150,000 that the maintenance person 
“overpaid” and can argue should be on the shoulders of the other tortfeasors. 

 21. Leung v. Verdugo Hills Hosp., 282 P.3d 1250, 1257-58 (Cal. 2012 

 22. Id. 
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C. The Proportionate Share Approach, with Minor Changes Discussed in Section 
Three, is the Best Approach 

The third approach was first adopted by the Supreme Court, specifically in 
the context of Maritime law, in a 1994 case called McDermott.23 Under this 
approach, the settling party pays only the amount agreed upon in settlement, while 
the non-settling tortfeasor pays only his proportionate share of the fault allocated 
to him by the jury.24 As one could guess, this approach is titled the proportionate 
share approach.25 Considering the hypothetical story, if a jurisdiction chooses to 
apportion damages in this fashion, the amount that the heating company paid Rose 
is irrelevant, and the only focus is on how much of the total amount of damages 
were allocated to the maintenance person. Thus, the maintenance person is 
responsible for $175,000, which is 35% of the total $500,000 in damages. 
Significantly, however, while there is a disparity between the $150,000 that the 
heater company settled for and the $300,000 that is the heater company’s 
proportionate share, Rose does not get compensated by any party for this $150,000 
difference.26 

D. There is a Jurisdictional Split Between the Approaches Due to Plaintiff-
friendly Versus Defendant-friendly Jurisdictions 

The ultimate debate amongst scholars sits between the pro tanto approach 
(setoff-with-contribution) and the proportionate share approach.27 When deciding 
which approach is best, the potential outcomes may take the parties through a cycle 
of mixed emotions. Should the maintenance person really be at least initially 
responsible for paying $150,000 more than his allocated damages simply because 
he wanted to go to trial while the heating company got a deal simply because it 
settled? On the other hand, is it fair to short Rose $150,000 when there are 
tortfeasors significantly more at fault than the victim? Does this contribution plan 
really work, or does it cost extra time and money with little result? With regard to 
this debate, many of the important concerns, some of which are reflected in the 
questions above, come to the forefront: “[e]ncouraging settlement, achieving an 
equitable outcome, and promoting judicial economy.”28 While neither approach 
may perfectly match the three elements stated above,29 an understanding of this 

 

 23. McDermott, Inc. v. AmClyde, 511 U.S. 202, 217 (1994).  

 24. Rufolo v. Midwest Marine Contractor, Inc., 6 F.3d 448, 456 (7th Cir. 1993); Leung, 282 P.3d 
at 1258; City of San Diego, No. 09CV2275 WQH JLB, 2014 WL 3489282, at *12 (“Alternatively, 
the proportionate share approach contained in the Uniform Comparative Fault Act (UCFA) reduces 
the liability of the non[-]settling defendants by the equitable share of the settling parties’ 
obligations.”) (citing UCFA § 6, 12 U.L.A. 126 (1996)). 

 25. McDermott, Inc., 511 U.S. at 216-17. 

 26. See Leung, 282 P.3d at 1258. 

 27. Jenson, supra note 5, at 643. See generally McDermott, 511 U.S. at 216-17. 

 28. Marc L. Frohman, Rethinking the Partial Settlement Credit Rule in Private Party CERCLA 
Actions: An Argument in Support of the Pro Tanto Credit Rule, 66 U. COLO. L. REV. 711, 764 (1995). 

 29. Id. 
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debate will show why the proportionate share approach is superior to other 
methods. 

1. Under Balancing Act of Policy Considerations, the Proportionate Share 
Approach Excels Beyond the Pro Tanto Approach 

The proportionate share approach rises above the pro tanto approach for its 
fairness and efficiency.30 First, as reflected by the Leung court, one of the 
differences between the proportionate share approach and the pro tanto approach 
is that the pro tanto approach employs a multi-step process rather than resolving 
apportionment all in one trial.31 On that ground, the proportionate share approach 
halts any need for a contribution claim, as no party will pay more than their fair 
share of the damages.32 This prevents any extra litigation, which equates to time 
and money saved, resulting in a promotion of judicial economy that the pro tanto 
approach does not provide.33 

More importantly, the proportionate share approach outweighs the pro tanto 
approach due to its inner core of fairness.34 Under the pro tanto approach, the 
plaintiff fully recovers regardless of any settlement choices made, and it is up to 
the non-settling defendant, who has no say in the other settlement negotiations, to 
spend extra time35 and money in an attempt to recover the damages for which the 
jury did not assign fault initially.36 Under the proportionate share approach, it is up 
to the plaintiff, the only one who has power in every settlement decision,37 to 
ensure that they are responsibly accepting settlements that meet the value of the 
case in order to receive the full value of their claim when fault is allocated.38 As 

 

 30. See Leung, 282 P.3d at 1257-58. 

 31. Leung, 282 P.3d at 1257-58; Gabriel Rauterberg & Sarath Sanga, Fair Settlements in 
Multidefendant Torts 24 (Sept. 5, 2018), https://pdfs.semanticscholar.org/0511/afabd7c003020
bedb5997b4468b5bc400638.pdf (“Under the [Pro Tanto Approach] a settling party receives a 
temporary reprieve from litigation, but is always subject to being pulled back into litigation if any 
co-tortfeasor’s payment exceeds her liability share.”). 

 32. Jenson, supra note 5, at 643. See also Rauterberg & Sanga, supra note 31, at 2329 (“the 
proportionate share rule would incentivize defendants to take the efficient level of care ex ante, while 
the pro tanto rule would not. The reasoning is straightforward. Under proportionate share, the 
damages each defendant should expect to pay correspond exactly to the damages she caused . . . On 
the one hand, pro tanto systematically overcompensates the plaintiff, which would seemingly induce 
excessive care.”). 

 33. Of note, this promotion of judicial economy can be combated with the notion that the Pro 
Tanto Approach better encourages settlement. So, while trial efficiency clearly favors the 
Proportionate Share Approach, the answer may not be as clear if a study confirms that the difference 
in settlement rates is that significant. 

 34. TBG, Inc. v. Bendis, 811 F. Supp. 596, 602 (D. Kan. 1992) (“the pro tanto method allocates 
the risk of an insufficient settlement to the nonsettling defendants who are not parties to the settlement 
agreement”). 

 35. Extra time is spent both by seeking contribution and through good faith hearing to ensure 
settlement was proper. 

 36. Bendis, 811 F. Supp. at 602. 

 37. FDIC v. Deloitte & Touche, 834 F. Supp. 1155, 1161-62 (E.D. Ark. 1993). 

 38. Jenson, supra note 5, at 643.  As long as the plaintiff asserts the proper value in settlement, 
“[t]he proportionate fault method punishes each wrongdoer and provides for deterrence because the 
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reflected in Dobson, “[t]he fairness of a tortfeasor paying an injured party rests not 
solely on the fact that the injured party deserves compensation, but also on the fact 
that the tortfeasor deserves to pay.”39 While one may argue that “[e]lemental 
notions of fairness dictate that one who causes a loss should bear the loss”40 
(meaning defendant caused harm to the victim so it is the defendant who should 
bear any inequity), this does not defeat the fact that it is the plaintiff who had the 
power in the settlement decision that ultimately created the inequity. Further, such 
a notion ignores that a plaintiff is often partially responsible for their own injury. 
As such, who is to say that because the defendant did not suffer a physical injury, 
that they should bear the undeserved economic deficiency? 41 

Contextually, in regard to the hypothetical here, the controlling settlement 
aspect that leads to fairness may become clearer. Under any approach, the math 
easily indicates that Rose undersold her claim against the heating company. In fact, 
Rose undersold her claim by 100%.42 Under the pro tanto approach, it is the 
agreement solely between Rose and the heating company that now forces the 
maintenance person, at least at the outset, to be responsible for that extra $150,000 
that the heating company avoided.43 Aside from being the unfortunate soul who 
did not settle first for a menial amount, the maintenance person had nothing to do 
with the agreement in which he inevitably loses.44 However, under the 
proportionate share approach, Rose’s poor settlement decision rests solely on her 
shoulders, and the maintenance person does not have to bear the burden simply 
because he chooses to invoke his right to take the case to trial. Further, while it is 
true that under the pro tanto approach that contribution can be sought, consider the 
following: Three months after the heating company settles its claim with Rose, and 
before any claim for contribution arises, the business is sold off in a way that 
disconnects the business from any previous litigation, preventing a claim for 
contribution. 

So now, under the pro tanto approach, because Rose made a poor deal, the 
maintenance person is undeservedly indebted $150,000. This is what makes this 
approach inherently unfair, along with the unnatural strategy that the pro tanto 
approach forces on the non-settling defendant, as discussed in section three. 

 

‘most culpable parties bear the consequences of their actions.’” Anne Austin, Fair Settlement and 
the Non-settling Defendant: In Re Masters, Mates & Pilots Pension Plan and IRAP Litigation, 43 

CASE W. RES.  L. REV. 1449, 1460 (1993) (citing U.S. Fid. & Guar. Co. v. Patriot’s Point Dev. Auth., 
772 F. Supp. 1565, 1573 (D.S.C. 1991)). 

 39. Dobson v. Camden, 705 F.2d 759, 769 (5th Cir. 1983), on reh’g, 725 F.2d 1003 (5th Cir. 
1984); Restivo v. Hessemann, 846 F.3d 547, 586 (2d Cir. 2017). 

 40. Owen v. City of Independence, 445 U.S. 622, 654 (1980). 

 41. See, e.g., PHILLIPS LAW GRP., Challenging Your Percentage of Fault for a Car Accident, 
https://www.phillipslaw.com/blog/challenging-partial-fault-for-car-crash (last visited September 21, 
2020). 

 42. The value of Rose’s claim against the heating company is worth $300,000 (60% of the total 
$500,000). 

 43. See generally Rufolo v. Midwest Marine Contractor, 6 F.3d 448, 457-58 (7th Cir. 1993) 
(Eisele, J., concurring), cert. granted, judgement vacated, 511 U.S. 1050 (1994). 

 44. Id. 
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2. The Pro Tanto Approach Does Excel Under Some Important Concerns 

The pro tanto approach excels in encouraging settlement for the mirrored 
reason that the proportionate share approach excels in the fairness category.45 To 
elaborate, under the pro tanto approach, the plaintiff settling with a defendant does 
not risk forfeiting full recovery46 because as long as one defendant remains 
unsettled, he will get a full recovery. For that same reason, the defendant is 
incentivized to settle fast, as any defendant wants to be the one who can get the 
potentially undervalued deal.47 For perspective, if the pro tanto approach applies 
in our story, the heating company would settle as quick as it could to get the lowest 
settlement it could, knowing that Rose would accept without hesitation, as both 
parties knew that recovery for the full value could be sought by from others. This 
is in contrast with settlement under the proportionate share approach, where a 
plaintiff could potentially be reluctant to settle, knowing that they risk lost money 
if they undervalue their claim.48 

Notably, the above reasoning is a general view of how settlement is 
encouraged,49 but a different perspective views the proportionate share approach 
as encouraging settlement because there is no advantage in holding out because 
any percentage of liability remains unaffected by the others.50 

Generally, with both positives and negatives to either approach, it is 
understandable why this debate has continued.51 However, it is the proportionate 
share approach which comes out on top, and out of the need for such consistency 
throughout the system, it is this approach which should be employed. But this 
debate does not end here, as there is an additional complication when it comes to 
nonparty tortfeasors. 

II. ALLOCATION OF DAMAGES WHEN DEALING WITH IMMUNE PARTIES AND 

NONPARTIES 

After an understanding of the need for proportionate share, step two is the 
empty chair approach. To better work through the next level of complication, our 
story needs an alteration: The maintenance person is adamant about taking this 

 

 45. See Frohman, supra note 28, at 749. 

 46. Lewis Kornhauser & Richard Revesz, Settlements Under Joint and Several Liability, 68 

N.Y.U. L. REV. 427, 482 (1993) (“Courts maintaining that the pro tanto set-off rule is better from the 
perspective of inducing settlement advance essentially three distinct arguments for this proposition: 
(1) that the plaintiff does not bear the risk of a low settlement, (2) that a non-settling defendant bears 
the risk of a larger share of the liability, and (3) that the level of uncertainty is reduced”). 

 47. See Frohman, supra note 28, at 749. 

 48. Id. at 755. 

 49. McDermott, Inc. v. AmClyde, 511 U.S. 202, 211 (1994). 

 50. Frohman, supra note 28, at 754; Austin, supra note 38, at 1460 (“[S]ettlements are 
encouraged because the settling defendant knows the non-settling defendant cannot sue for 
contribution, but the non-settling defendant has been compensated for this lost right”). 

 51. See McDermott, Inc., 511 U.S. at 211. See generally, Austin, supra note 38; Mark Steinburg 
& Christopher Olive, Contribution and Proportionate Liability Under the Federal Securities Laws 
in Multidefendant Securities Litigation After the Private Securities Litigation Reform Act of 1995, 50 
SMU L. REV. 337, 362-70 (1997). 
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case to trial, even after knowing the heater company has settled for $150,000. Due 
to the settlement, the trial involves the Plaintiff, Rose, and only one Defendant, the 
maintenance person. However, while not present at the trial, discussed in the trial 
is also not only the fault of the heating company, but also the potential fault of both 
the bed and breakfast (an immune party) and the residents (a nonparty). By the 
end of the trial, the jury finds Rose’s damages to be in total of $500,000. The jury 
allocates damages as follows: that the heater company is 40% liable, the 
maintenance person is 30% liable, the bed and breakfast is 10% liable, the 
residents are 15% liable, and Rose herself is 5% at fault for the injuries that she 
has suffered. This fault allocation sets the respective proportionate share as 
follows: heater company $200,000, maintenance person $150,000, bed and 
breakfast $50,000, residents $75,000, and lessen $25,000 for Rose’s contributory 
negligence. 

The discussion about allocation of fault amongst other parties not present at 
trial is what is known as the “empty chair” defense.52 This defense is a “trial tactic 
in a multi-party case whereby one defendant attempts to put all the fault on a 
defendant who . . . settled before trial or on a person who was . . . no[t] named as 
a party.”53 As was used above, this defense is commonly used in multi-party 
litigation matters in which a party has settled. But, for nonparties and immune 
parties, jurisdictions and courts within jurisdictions are split as to whether they 
allow such a defense.54 This lack of clarity and consistency must be addressed, but 
in addition, its implications upon an attorney’s strategy and policy implications are 
of the utmost concern. 

A. Unnamed Nonparties Should Be Allocated Fault, While Insolvent and 
Unknown Nonparties Should Be Treated Differently 

To better grasp how the plaintiff fails to name a party in a litigation, allowing 
a claim of the “empty chair” defense, one must first understand the circumstances 
in which a responsible nonparty, or “phantom tortfeasor”55 may arise. The first 
type of nonparty is the “unnamed tortfeasor,” which is one who was not named 
because the plaintiff chooses not to name him.56 While in our story the choice to 
leave the residents unnamed was out of mere empathy, this situation may just as 

 

 52. Plaxe v. Fiegura, No. 17-1055, 2018 U.S. Dist. LEXIS 72727, at *14 (E.D. Pa. Apr. 27, 
2018); The “Empty Chair” Defense To a Personal Injury Lawsuit, NOLO, https://www.alllaw.com/
articles/nolo/personal-injury/empty-chair-defense-lawsuit.html (last visited Jan. 12 2021); What is 
the Empty Chair Defense in a Personal Injury Lawsuit?, Adam S. Kutner & Associates, 
https://www.askadamskutner.com/personal-injury/empty-chair-defense-personal-injury-lawsuit/ 
(last visited Feb. 23, 2020). 

 53. BLACK’S LAW DICTIONARY 484 (9th ed. 2009). See also Plaxe, 2018 U.S. Dist. LEXIS 
72727, at *14. 

 54. Gregor Farkas, Is that Seat Taken? The Empty Chair Defense and Allocation Fault to 
Immune Parties, FRANTZ WARD, https://www.frantzward.com/news-blog/january-2019-1/is-that-
seat-taken-the-empty-chair-defense-and-al (last visited Jan. 12, 2021); Kasson, supra note 4. 

 55. Julie O’Daniel McClellan, Apportioning Liability to Nonparties in Kentucky Tort Actions: A 
Natural Extension of Comparative Fault or a Phantom Scapegoat for Negligent Defendants?, 82 KY. 
L.J. 789, 824 (1994). 

 56. Id. 
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easily, and more than likely, be a family or friend that they do not want to sue.57 
The second phantom tortfeasor is the unknown tortfeasor, like a hit-and-run driver, 
for example.58 It is the person who committed the tort and the plaintiff never found 
out who it was.59 Or, as another example, in the fire, the bed and breakfast lost all 
record of the residents who were staying there, having no idea how to track them 
down. Finally, the third type of responsible nonparty is an “insolvent tortfeasor,” 
which is one who is unable to pay for any judgment against them.60 Similarly, the 
residents could be bankrupt with no insurance and not able to pay for any 
judgment against them. As these different scenarios play out, one should be 
thinking: Who is in control of this result, who are we to blame, and ultimately, who 
should pay? 

With regard to the unnamed tortfeasor, most would agree that they should be 
included in apportionment of fault. As expressed earlier, policy considerations 
when weighing the approaches to apportionment of fault are as follows: 
“Encouraging settlement, achieving an equitable outcome, and promoting judicial 
economy.”61 Evaluating the unnamed tortfeasor in light of these considerations, it 
is evident that the benefits outweigh the concerns. In terms of an equitable 
outcome, “plaintiff can minimize the corresponding reduction in his recovery by 
naming all negligent parties against whom he can possibly recover, including 
friends and relatives[; i]f the plaintiff chooses not to join certain tortfeasors as 
defendants,62 the named defendants should not suffer the consequences of that 
choice.”63 Second, this extension of apportionment in no way discourages 
settlement, though it may increase litigation by encouraging plaintiffs to bring 
claims against people they otherwise may not have.64 Thus, adding the unnamed 
nonparties is the equitable choice and does not discourage settlement. Though it 
may be lacking in the judicial economy category, this may not be a vital concern.65  
In the words of the Hilen v. Hays court, “[t]o those who speculate that comparative 
negligence will cost more money or cause more litigation, we say there are 
no good economies in an unjust law.”66 Thus, it appears that for unnamed parties, 

 

 57. Id. 

 58. Id. 

 59. Id. 

 60. Id. 

 61. Frohman, supra note 28, at 764. 

 62. An unnamed tortfeasor may not only be unnamed due to the Plaintiff’s choice, but 
negligence of the Plaintiff in not properly serving them as a party. This situation should similarly not 
burden the defendant. See, e.g., Burt v. W. Jersey Health Sys., 771 A.2d 683, 688 (App. Div. N.J. 
2001) (finding that doctor dismissed from malpractice litigation due to plaintiff’s failure to properly 
file affidavit of merit was still fault-allocable party). See also Jones v. Morey’s Pier, Inc., 165 A.3d 
769 (N. J. 2017) (allowing fault allocation to defendant who was dismissed because Plaintiff failed 
to timely serve them). See generally, Krzykalski v. Tindall, 181 A.3d 981, 987 (N.J. 2018). 

 63. McClellan, supra note 55, at 828-29 (internal citation added). 

 64. Id. 

 65. See Hilen v. Hays, 673 S.W.2d 713, 718 (Ky. 1984). See also Krzykalski, 181 A.3d at 989 
(N.J. 2018) (“[T]o preclude defendants from seeking an apportionment of liability against the 
phantom vehicles does not advance the purposes of the UM law and frustrates the purposes of the 
joint tortfeasor and comparative fault law”). 

 66. Hilen, 673 S.W.2d at 718; McClellan, supra note 55, at 828-29. 
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there is no policy which can stand above letting such parties be apportioned fault,67 
as the plaintiffs are the ones choosing their own fate of not being fully paid for 
choosing not to sue these individuals in the first place. For example, if this policy 
of letting fault be apportioned to unnamed tortfeasors is implemented in our story, 
it is Rose who is choosing to miss out on the $75,000 (or the resident’s 15% 
proportionate share) because she was sympathetic to the residents. 

While it is clear that equity favors the ability to allocate to unnamed 
tortfeasors, when it comes to insolvent or unknown tortfeasors, the analysis is not 
as apparent. With these types of nonparty tortfeasors, being fully compensated by 
including them is outside of the plaintiff’s control, which inherently makes any 
burden placed upon them more unfair.68 However, there is a different perspective 
with this: “[t]he possibility that a defendant will be insolvent or unreachable is a 
risk that a plaintiff faces every time he brings a claim.”69 That is, if the insolvent 
or unknown defendant was the only tortfeasor, the plaintiff would be stuck with no 
compensation at all. Should someone else, then, be stuck with overcompensating 
in regard to their share of fault because of the unlucky outcome that the other 
tortfeasor somehow got out of it?70 Of course, this has to go one way—for the 
plaintiff—or the other—for the defendant—as “[l]ogic dictates that, if the 
negligence of an actor who is not a party is not included in the comparative-
negligence calculation, the percentage of negligence of defendants who are parties 
may be inflated . . . .”71 Thus, if one is to adopt the proportionate share approach 
because no one should pay more than their fair share, to some, it only seems natural 
that the result of not allowing allocation of fault to a phantom tortfeasor is similarly 

 

 67. Daniel Levi, Note, A Comparison of Comparative Negligence Statutes: Jury Allocation of 
Fault—Do Defendants Risk Paying for the Fault of Nonparty Tortfeasors?, 76 WASH. U. L. Q. 407, 
426-27 (1998) (“Parties that a plaintiff has simply chosen not to sue, possibly for personal reasons, 
also should be included in the jury deliberations on the allocation of fault. Plaintiffs control the 
litigation by deciding the jurisdiction and the venue, as well as deciding when to commence the suit. 
Plaintiffs should not be able to force a “deep pocket” defendant to pay more than their proportionate 
share of damages by choosing not to sue a party, possibly because the party is insolvent. Plaintiffs 
must take defendants as they find them.”). 

 68. McClellan, supra note 55, at 831-32; Samuel Waddell, Comment, Examining the Evolution 
of Nonparty Fault Apportionment in Arkansas: Must a Defendant Pay More Than Its Fair Share?, 
66 ARK. L. REV. 485, 503 (2013) (“A similar concern arises in cases where the nonparty is missing 
or insolvent. In either scenario, the nonparty cannot compensate the plaintiff in any manner. Suppose 
our unlucky friend John goes shopping at the Natural State Shopping Center, a privately owned 
Arkansas mall. John leaves the mall, and an unknown assailant attacks and robs him in the mall’s 
parking lot. Three similar attacks have occurred in the past six months; therefore, the mall owner, 
and the private security firm that the mall owner hired to monitor the parking lot, may be liable if 
John’s injury was foreseeable. John subsequently brings a suit against the mall owner and the security 
firm, but no one can find the assailant.”). 

 69. McClellan, supra note 55, at 832. 

 70. One benefit of still allowing liability to shift to nonparty tortfeasors is that by protecting 
defendant, it may reduce insurance premiums by limiting excessive tort judgments. Estate of Miller 
v. Thrifty Rent-A-Car Sys., 609 F. Supp. 2d 1235, 1245 (M.D. Fla. 2009). See Judge v. American 
Motors Corp., 908 F.2d 1565, 1572 n.9 (11th Cir. 1990). 

 71. See Kirby Bldg. Sys. v. Mineral Explorations, Co., 704 P.2d 1266, 1272 (Wyo. 1985). 
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unfair.72 However, the theory behind this is that it is only acceptable for the plaintiff 
to be undercompensated when the ball is in their court.73 Taking a look back to the 
suggestions stated above, one will see that when adopting the proportionate share 
approach, under-compensation seems inherently fair when it is the plaintiff’s 
decision, at least with regard to initiating the lawsuit, that put them in that position. 
Similarly, when looking at unnamed tortfeasors, it is the plaintiff’s choice not to 
sue that prevented full compensation. However, when it comes to insolvent and 
unknown tortfeasors, it is no longer in the control of the plaintiff that these 
individuals are not paying for the torts that they committed. For example, as 
mentioned above, while one can blame Rose for being short $75,000 of a $500,000 
judgment simply because she had sympathy for the residents (when chances are 
their home insurance policy would have covered it), this is more difficult to do 
when the residents are not named because they could not be found or they were 
insolvent. Thus, what to do with the fault of unknown or insolvent tortfeasors is 
not so simple or straightforward. This issue can only be addressed by examining 
the different strategies used by the defendant depending on the types of fault 
allocation in the jurisdiction; an examination of these strategies is found in section 
III of this article. 

B. Immune Parties Should be Allocated Fault in the Apportionment System 

When it comes to immune parties, jurisdictions are also split on whether fault 
can be allocated to immune parties using the empty chair defense.74 Not only are 
they split, but they are all over the map with hybrid approaches. These approaches 
include: 1) the jury should not include defendants who are immune, but the jury 
should include Plaintiff’s share of fault in apportionment;75 2) a jury should 
allocate fault to the immune party;76 3) the jury should not allocate fault to an 
immune party unless some parties pursue contribution against that immune party;77 
4) the court should re-allocate the portion of judgment when the non-settling 
defendant cannot obtain contribution to all parties, including plaintiff, to the 
comparative responsibility;78 5) liability shall be allocated to the immune party 
unless defendants can only be held jointly and severally liable;79 and 6) the jury 
allocates to all identified parties, including immune parties, unless the Plaintiff can 
only recover economic damages for which the defendants are jointly and severally 

 

 72. Compare Estate of Hunter v. General Motors Corp., 729 So.2d 1264, 1273 (Miss. 1999) (“It 
would be patently unfair in many cases to require a defendant to be ‘dragged into court’ for the 
malfeasance of another and to thereupon forbid the defendant from establishing that fault should 
properly lie elsewhere.”). 

 73. Id. at1275-76. 

 74. RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY § A19 cmt. e (AM. LAW. 
INST. 2000). 

 75. Id.; Jenson, supra note 5, at 624 n.3. 

 76. RESTATEMENT (THIRD) OF TORTS § B19 cmt. e; Jenson, supra note 5, at 624 n.3. 

 77. RESTATEMENT (THIRD) OF TORTS § C20; Jenson, supra note 5, at 624 n.3. 

 78. RESTATEMENT (THIRD) OF TORTS § C21; Jenson, supra note 5, at 624 n.3. 

 79. RESTATEMENT (THIRD) OF TORTS § D19 cmt. f; Jenson, supra note 5, 624-25 n.3. 
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liable.80 These approaches are all over the map, but even worse, some jurisdictions 
within themselves are split on the issue of immune parties.81 

The jurisdictions that are against allocating fault to immune parties value full 
compensation for the plaintiff as being of the utmost importance due to the  
plaintiff’s lack of control in the matter.82 While immune parties could look the 
same as unknown or insolvent parties in that the Plaintiff has no control over the 
legislatures’ decisions to hold particular parties immune, upon a closer look, 
immune parties do not create the same issues.83 To understand this, let us go back 
to our story: 

The maintenance person cannot sue the bed and breakfast because it is 
immune due to the law of worker’s compensation.  However, while separate from 
the lawsuit, the bed and breakfast’s worker’s compensation insurance already 
covered medical bills for the injuries as well as time off work, totaling $60,000. 

Although the worker’s compensation case from which Plaintiff received 
money was a separate and distinct issue from the lawsuit at hand, the worker’s 
compensation is a benefit for the same injury from which Rose’s lawsuit arises.84 
If the immune party, the bed and breakfast, is not included in fault allocation, Rose 
would get full compensation (or the amount of damages a jury determined was 
proper to completely compensate the Plaintiff) from the other parties on top of the 
compensation from the worker’s compensation claim.85 In other words, “allocating 
fault to an employer does not destroy, or even affect, the employer’s immunity 
from suit. Immunity ‘does not mean that a party is not at fault; it simply means that 
the party cannot be sued.’”86 Because Rose has been compensated through a 

 

 80. RESTATEMENT (THIRD) OF TORTS § E19 cmt. f; Jenson, supra note 5, 624-25 n.3. 

 81. Patrick Kasson and Thomas Spyker, Immune, Not Forgotten: Ohio’s First District Holds 
Immune Employer Can Be Used as an “Empty Chair” When Considering Apportionment of Fault, 
REMINGER, (Aug. 13, 2019), https://www.reminger.com/insights-reports-833.html (“While Ohio 
courts technically remain split on this issue, the Jester decision adds to a growing body of case law 
finding that immune parties must be considered for apportionment purposes.”). 

 82. See generally Hess v. Norfolk S. Ry., 835 N.E.2d 679, 689 (Ohio 2005). See, e.g., Angela 
Higgins, The Empty Chair Defense is Not Available in Missouri, BAKER, STERCHI, COWDEN & RICE 

LLC (Mar. 21, 2013), https://www.bscr-law.com/?t=40&an=18313&format=xml&stylesheet
=blog&p=5258. 

 83. A party can be immune from liability in many different circumstances, including, but not 
limited to: intrafamily tort immunity, parent-child immunity, interspousal immunity, and 
governmental immunity. 18 C.J.S. Contribution § 32 (last updated Sept. 2020). 

 84. See generally Burke Enters., Inc. v. Mitchell, 700 S.W.2d 789, 796-97 (Ky. 1985). 

 85. A plaintiff may still obtain benefits, without having to prove the employer’s negligence, and 
the employer is still immune from liability. Indeed, “[t]o immunize employers from fault allocation 
in third-party tort suits would go against the spirit of the bargain between employers and 
employees.” Mack Trucks, Inc. v. Tackett, 841 So. 2d 1107, 1115 (Miss. 2003). As pointed out by 
the Mississippi Supreme Court, if employers were immune from fault allocation, “the third party 
would pay the employer’s cost of compensation, and the employee would have the possibility of 
recovering in tort for his employer’s fault, since that would then be allocated to the third party.” Id. 
“This certainly would benefit employers, and to some extent plaintiffs—but third parties should not 
be assessed to supplement our system of workers’ compensation.” Ocasio v. Fed. Express Corp., 33 
A.3d 1139, 1147 (N.H. 2011) (citing Mack Trucks, Inc., 841 So. 2d at 1107. 

 86. Ocasio, 33 A.3d at 1147 (N.H. 2011) (quoting Pinnacle Bank v. Villa, 100 P.3d 1287, 1293 
(Wyo. 2004)). 
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different source, defendants such as the maintenance person should not be required 
to pay more than their share of the fault in consideration of that different source.87 

This concept of apportioning fault and liability to immune parties can be 
applied to other types of immunity.88 As explained in “Apportioning Liability to 
Nonparties in Kentucky Tort Actions:” 

The immunity in each situation exists for a valid reason, and the plaintiff receives a 

windfall if he is allowed to recover in full from the remaining defendant who was 

only partly at fault.89 The only way to be consistent with comparative negligence 

principles is to determine a party’s percentage of fault by comparing that party’s 

percentage to all of the other parties who contributed to the accident, regardless of 

whether they were or could have been joined as defendants.90 

Thus, allowing allocation of fault to immune parties ensures that Plaintiff is not 
overcompensated for any single injury and avoids requiring any Defendant to bear 
an inequitable share of the damages.91 

III. THE CHANGE IN STRATEGY OF THE PARTIES BASED ON THE APPROACH 

FURTHER SHOWS THAT THE BEST METHOD OF FAULT ALLOCATION IS THE 

PROPORTIONATE SHARE APPROACH WITH ALLOWANCE TO ALLOCATE FAULT TO 

NONPARTIES, WITH A MINOR ALTERATION. 

How does causal relationship between type of fault allocation and litigation 
strategy demonstrate which method of fault allocation is best? To summarize this 
article until now, the proportionate share approach to fault allocation is the most 
fair and efficient approach. Unnamed, known tortfeasors and immune parties 
should be considered in fault allocation. No singular practice of inclusion or 
exclusion of insolvent and unknown tortfeasors in fault allocation within our 
current legal system can solve whether such tortfeasors should be included in fault 
allocation. To begin to form a solution for the inclusion of unknown and insolvent 
tortfeasors in fault allocation, one should understand how litigation strategy is 
affected by the method of fault allocation. 

 

 87. See id. See also Jester v. Utilimap Corp., 116 N.E.3d 185, 192 (Ohio Ct. App. 2018) (The 
First District Court of Appeals in Jester declined to follow Romig, and held that a jury is allowed to 
allocate fault against an immune empty-chair defendant. The court concluded that this approach was 
“consistent with the purpose of the apportionment statute, ‘to ensure that no defendant pays more 
than its fair share of plaintiff’s damages.’” (quoting Root v. Stalh Scott Fetzer Co., 88 N.E. 3d 980, 
998,  (Ohio Ct. App. 2017))); Farkas, supra note 54. 

 88. LAW LIBRARY–AMERICAN LAW AND LEGAL INFORMATION, Tort Law Immunity, 
https://law.jrank.org/pages/10823/Tort-Law-Immunity.html (Last visited Feb. 23, 2020). 

 89. For example, in 1987 the Supreme Court of Florida imposed 86% of a damages award 
against Walt Disney World, which was itself only 1% at fault for the plaintiff’s injuries. The 
plaintiff’s husband, 85% liable for her injuries, was immune to suit, so Walt Disney World bore both 
its 1% share and the husband’s 85% share of the plaintiff’s $ 750,000 award. Jenson, supra note 5, 
at 624-25. 

 90. McClellan, supra note 55, at 829-30. 

 91. See Romig v. Baker Hi-Way Express, Inc., 2012-Ohio-321, ¶¶ 80-82 (Ct. App.) (Edwards, 
J., dissenting). 
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As explained above, there are three types of approaches for fault allocation 
in partial settlement: the pro tanto without contribution approach, the pro tanto 
with contribution approach, and the proportionate share approach.92 When 
deciding whether to settle, knowing and understanding which fault allocation 
approach is used in the jurisdiction is vital; each of the resulting strategies is vastly 
different.93 

To put this into perspective, in our original story: 
The maintenance person who failed to put the emergency safety ladder back 

up is going to trial. The heating company, responsible for improperly connecting 
the heater, has settled. The residents, who smelled gas and did not do anything but 
left the heater on, are not parties; they are not being sued. Finally, the bed and 
breakfast, which failed to check the heaters and maintenance of the ladder, is 
immune from being sued. 

How does this dynamic change the strategy of the parties under the different 
approaches? 

A. Pro Tanto Without Contribution Forces the Trial Defendant to Advocate for 
All Defendants 

For the jurisdictions under the pro tanto without contribution approach, the 
number one strategy for defendants is to settle, and settle fast.94 If not, the risk that 
the non-settling or later-settling defendant will be stuck with an exaggerated 
apportionment of fault is high.95 However, if they do not settle, the defendant gets 
stuck in a difficult position. This position could make  a defendant’s defense be to 
argue both that he is not at fault and that all defendants, as a whole, are not a fault 
(because putting blame on other defendants will only incentivize an increase in 
damages for which the non-settling defendant could be on the hook for).96 While 
it seems counterintuitive, this strategy would be because of the risk involved. That 
is, if the defendant is found to have no fault, he will not be liable at all. But if the 
defendant who does not settle is found to be even five percent at fault, he will be 

 

 92. McDermott, Inc. v. Amclyde, 511 U.S. 202, 211 (1994). 

 93. See generally, Johnson, supra note 1. See, e.g., Shawn Ridley, Mark Wisniewski, and Linda 
Clark, Litigation, Deposition, Trial and Jury Strategies to Allocate Fault: Defending Your Case 
While Advancing One Against Multiple Other Parties Through Proof That Supports Other Shares, 
and Factoring the Latest on Products, Product Types, AMERICAN CONFERENCE INSTITUTE: ASBESTOS 

CLAIMS & LITIGATION (Jan. 16, 2015, 4:00 PM), https://www.americanconference.com/asbestos-
claims-litigation-701l15-phi/agenda/litigation-deposition-trial-and-jury-strategies-to-allocate-fault-
defending-your-case-while-advancing-one-against-multiple-other-parties-through-proof-that-
supports-other-shares-and-factoring-the/ (last visited Feb. 23, 2020) (Focusing on the question of  
“What is defendant’s real percentage of fault in an allocation of fault state?”). 

 94. Conversation with J. Randall Engwert, Partner, Reminger Co. LPA (July 2019). See 
generally, David Kahn, The Specter of Sliding Scale Settlements In Multi-Party Litigation: Strategies 
For Protecting the Non-Settling Defendant, TYSON & MENDES (July 30, 2017, 10:31 AM), 
https://www.tysonmendes.com/specter-sliding-scale-settlements-multi-party-litigation-strategies-
protecting-non-settling-defendant/ (Last visited Feb. 23, 2020). 

 95. Conversation with J. Randall Engwert, supra note 94. 

 96. While the defendant could choose to not speak of any other defendants to lessen this need, 
there may be holes in the story which require an explanation of other parties involved. 
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liable for any unpaid amount of damages, even an amount greater than his five 
percent.97 What’s worse with being stuck in this position is that the most culpable 
defendant is likely to be the one who settled. How can the defendant who did not 
settle properly support his position without pointing the finger at the one who 
settled? The plaintiff, on the other hand, will not be too concerned with the first 
settlements, knowing he can get the money lost from any other parties.98 Then, at 
trial, the plaintiff can blame the group of defendants as a whole, knowing that even 
if the majority of fault falls on the settled party, that the other defendants will pay 
the remaining damages.99 Thus, a defendant in this circumstance may be stuck not 
only defending themselves, but also defending the set of tortfeasors as a whole, to 
ensure minimum damages if the defendant is found to have any fault.100 

The defense of every defendant by one creates a false sense of the case at 
trial. Under this approach, in our story, it is clear that the heating company chose 
the right strategy. They knew they were responsible for much of the accident, so 
they settled first. Now, unless the maintenance person wants to risk it and point the 
finger at the other defendants in hopes that there will a finding of absolutely zero 
liability against him, he must argue that not only is he not at fault, but all parties 
are not at fault for this incident in the hope that the overall damage pool stays at a 
lower so he does not take a huge hit. This is rather problematic. The most natural 
argument to make here is but-for the heating company’s negligence, Rose would 
have never exited through the window. However, if this argument is made and the 
factfinder determines that the maintenance person was partially at fault, the 
maintenance person will pay the full damages award less the heating company’s 
payment of $150,000. This result is likely unfair, especially after accounting for 
the bed and breakfast’s and the residents’ fault. 

B.  The Pro Tanto with Contribution Similarly Places the Defendant in an 
Unfortunate Position. 

Under the Pro Tanto with Contribution approach, the stakes are different. 
There is still a push for settlement, but the stakes are lower because a contribution 
suit can arise after a jury award against a defendant who did not settle to apportion 
the damages among the defendants.101 However, re-apportionment is contingent 

 

 97. See Rauterberg &  Sanga, supra note 31, at 24. (“The pro tanto rule decouples the damages 
a defendant must pay from the harm that the defendant caused. As a result, a defendant who is 1 
percent liable pays just as much in damages as a defendant who is 80 percent liable.”). 

 98. Conversation with J. Randall Engwert, supra note 94. See also Rauterberg & Sanga, supra 
note 31, at 17 (“The rule is unfair for all parties because plaintiff recovers more than the expected 
value of her claim and defendants’ payouts are not proportional to their liability shares.”). 

 99. Id. See also Fluck v. Blevins, 969 F. Supp. 1231, 1234 (D. Or. 1997) (“[Under] the pro tanto 
method . . . [a] plaintiff can settle rather cheaply with some of the defendants, in return for their 
assistance in prosecuting the plaintiffs’ case against the remaining defendants, i.e., those with deeper 
pockets . . . .”). 

 100. Conversation with J. Randall Engwert, supra note 94. 

 101. Id. 
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upon the co-defendant being collectable months or years after the issue arose.102 
At trial, the defendant who has not settled must choose between two options: (1) 
just as under the first approach, the defendant could generally argue against 
liability for all tortfeasors and specifically against his own liability, or (2) the 
defendant could point the finger at other tortfeasors in the hope of contribution 
after the trial is complete.103 Under either approach, the defendant is placed in 
either an unfortunate position to defend all defendants, or to place blame on the 
other defendants with the hope of later repayment by contribution.104 For the 
plaintiff, again, the whole verdict will be paid by any defendant who chooses to go 
to trial.105 

In the original example, the result is similar to the first, except that the 
maintenance person can blame the heating company and the others, knowing the 
maintenance person will pay the damages up front but can bring a contribution 
claim against the other defendants later. However, the maintenance person does 
risk that the other parties will go bankrupt before they contribute if he points a 
finger at them, but he is able to bring a contribution claim if they do not go 
bankrupt. The heating company’s choice to settle is not as clearly in its best 
interest, but settling is still likely a strong choice. 

C. The Proportionate Share Approach Generally Allows for a Just and Realistic 
Trial. 

For the defendant, the Proportionate Share Approach creates the best 
opportunities for litigation strategy.106 It allows the defendant to advocate for just 
himself while leaving room to argue that others are at fault107 if the defendant 
chooses to do so. The defendant is free to make this argument without any fear that 
the amount of fault and damages allocated to the other defendants will be due 
payable by him, as he will only pay his proportionate share.108 On the other hand, 

 

 102. See Rauterberg & Sanga, supra note 31, at 26 (citing In Re Masters Mates & Pilots Pension 
Plan, 957 F.2d 1020, 1029 (2d.Cir. 1992)) (“Some courts have remarked generally that the pro tanto 
rule introduces a strategic interaction that can ‘distort’ the legal process. Others have specifically 
suggested that pro tanto unfairly induces plaintiffs to target a single defendant—usually the deepest-
pocketed (but not necessarily most-culpable) defendant. For instance, one court notes generally that 
‘the pro tanto method leaves the field of settlement very much open to collusive arrangement between 
a plaintiff and a favored joint tortfeasor.”). 

 103. Conversation with J. Randall Engwert, supra note 94. 

 104. Id. 

 105. Frohman, supra note 28, at 758-59 (1995). 

 106. See Rauterberg & Sanga, supra note 97, at 24-25 (“Under both the majority pro tanto rule 
and the modified pro tanto with contribution rule, the decision of one defendant alters the settle-or-
litigate calculus for the remaining defendants . . . . Under the proportionate share rule, however, each 
individual defendant can base its settle-or-litigate decision on its own individual preferences, without 
having to take into account what fellow defendants are doing . . . .”). 

 107. Conversation with J. Randall Engwert, supra note 94; Sometimes called the “empty chair” 
defense. Frohman, supra note 28, at 759. 

 108. Conversation with J. Randall Engwert, supra note 94; see also Rauterberg & Sanga, supra 
note 97 at 26 (quoting Harris v. Agrivest Ltd. P’ship II, 818 F. Supp. 1042, 1044 (E.D. Mich. 1993)) 
(“Specifically, unlike the pro tanto rule, the proportionate share rule ‘prevents the plaintiffs from 
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the Proportionate Share Approach can put the plaintiff in an awkward position. 
“The plaintiff must advocate both its own and the settlor’s freedom from or limited 
share of fault.”109 The other strategies so far have not required the parties to the 
lawsuit to specifically focus on nonparties, but due to this potential need for 
Plaintiff’s to advocate on behalf these other individuals as well, its concerns need 
to be deconstructed before reaching any further conclusions.110 

D.  While Logic Requires That All Players in a Tort Suit Have the Ability to be 
Blamed for Their Role, This Should Be Limited as to Not Overburden the 
Plaintiff 

Nonparty tortfeasors effect both the plaintiff’s and the defendants’ strategies. 
Consider how the “empty chair defense,” also known as nonparty allocation, can 
affect a trial. At the most basic level, defendants use the “empty chair” defense to 
place fault which may rightly be theirs onto those not present in the court room.111 
To prevent this, the plaintiff either makes an effort to minimize the fault of these 
nonparties or joins these additional parties “not because they carry a significant 
share of fault, but as a defensive measure preventing defendants from ‘winning’ 
the empty chair game.”112 

The Proportionate Share Approach allows the defendant room to blame 
nonparties, forcing the Plaintiff to advocate their lack of fault, which upon first 
glance is an alarming position for the plaintiff. However, it is important to note 
that in the case of the empty chair defense, it is the defendant who has the burden 
of establishing that the settled, nonparty defendant contributed to the plaintiff’s 
injury.113 Thus, defendants do not just shift the blame to others, but must prove the 

 

engaging in a collusive settlement with a party who faces high liability to force a defendant with 
minor culpability from being “left holding the bag.”’”). 

 109. Frohman, supra note 28, at 755. 

 110. While not discussed as a potential party, it is important to note that parties can enter into 
settlements before ever being sued. These people will also be included in apportionment of fault for 
the other defendants at trial, even though there are similar fairness concerns like the other nonparties. 
See Arlyn H. Weeks, The Unsettling Effect of Maine Law on Settlement in Cases Involving Multiple 
Tortfeasors, 48 ME. L. REV. 77, 113 (1996). 

 111. William D. Cleaveland, The Empty Chair Game: Is the Price More Than We Should Pay?, 
ARIZ. ATT’Y 16, 18 (Jan. 1997). See also THE LAW OF TORTS § 495 (Dan B. Dobbs, Paul T. Hayden, 
& Ellen M. Bublick, 2020) (2d ed.) (“Strategically, the defendant’s interest in a several liability 
system is to assert the negligence of many other persons regardless of immunity. That is because all 
liabilities are comparative, not absolute, so that when fault is attributed to other tortfeasors, that 
reduces the fault that can be attributed to the defendant.”). 

 112. Cleaveland, supra note 110, at 18-19. See also Jewish Hosp. & St. Mary’s Healthcare, Inc. 
v. House, 563 S.W.3d 626, 630 (Ky. 2018) (“‘The plaintiff’s strategy in such cases is turned on its 
head.’ The plaintiff no longer hopes to prove this absent actor at fault, but rather to minimize that 
party’s comparative fault and, thus, maximize recovery from the party proceeding to trial”). See, e.g., 
Afoa v. Port of Seattle, 191 Wash. 2d 110, 120-22 (2018) (where Plaintiff attempts to make nonparty 
responsible through agency law so that it can eliminate the empty chair as to maximize recovery). 

 113. Bellsouth Telecomms., Inc. v. Young, No. W2010-01825-COA-R3-CV, 2011 Tenn. App. 
LEXIS 330, at *14-16 (Tenn. Ct. App. June 21, 2011). 
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fault of the other defendants before a jury can apportion fault to the others.114 While 
the Plaintiff will bear some burden in minimizing the other defendants’ fault to 
ensure the party defendant is apportioned and pays damages, the burden of the 
empty chair defense truly rests on the Defendant’s shoulders to establish others’ 
fault in the first place.115 However, the absence of the defendant can lead to an 
exaggerated fault allocation upon the absent defendant who presents no defense.116 
Because of this potential, the Proportionate Share Approach must be modified to 
become the best choice, even in the light of  how the party’s strategy can be 
affected. 

Under most multi-defendant circumstances, the plaintiff settled with or 
chosen not to sue some of the defendants involved. Thus, if the plaintiff settled for 
a lesser amount than the damages they would have received at trial, that was the 
plaintiff’s own decision. Additionally, if the plaintiff simply chooses not to sue a 
particular individual out of sympathy, the plaintiff must shoulder the consequence 
of having to take on their defense.117 This control of the plaintiff in deciding which 
defendants to join tips the scales of fairness to make the Proportionate Share 
Approach the best approach, even in the light of the plaintiff bearing the burden of 
defense of the non-party defendants and the possibility that fault allocation may be 
swayed towards those defendants. But for the plaintiff’s joinder decision, the 
plaintiff’s need to defend non-party defendants would not occur.118 But what about 
unknown nonparties, involvement nonparties, and immune parties? 

 

 114. Afoa, 191 Wash. 2d at 119; Bellsouth Telecomms., Inc., 2011 Tenn. App. LEXIS 330, at 
*14-16. 

 115. Id. 

 116. Plumb v. Fourth Judicial Dist. Court, Missoula Cty., 279 Mont. 363, 377-78 (1996); Nancy 
C. Marcus, Phantom Parties and Other Practical Problems with the Attempted Abolition of Joint and 
Several Liability, 60 ARK. L. REV. 437, 475-76 (2007) (“Phantom party allocation is not a sufficient 
substitute for a party’s presence throughout the adversarial factfinding proceeding. Party presence is 
essential for providing the evidence needed for an accurate allocation of damages, where such 
allocation occurs.”). See contra, CertainTeed Corp. v. Dexter, 330 S.W.3d 64, 68 (Ky. 2010) (The 
first jury did not find that the unrepresented party was at fault, and upon retrial, the jury only found 
that the party had little fault). 

 117. See Plaxe v. Fiegura, No. CV 17-1055, 2018 U.S. Dist. LEXIS 72727, at *14 (E.D. Pa. Apr. 
27, 2018); 3 Pattern Discovery: Products Liability § 15.43 (noting that the empty-chair defense is a 
‘trial tactic’ in which a defendant ‘attempt[s] to shift the blame to a person . . . which is not present . 
. . as a codefendant,’ and that ‘by not joining every reasonable defendant, the plaintiff runs the risk 
that this defense will be used’); Samuel T. Waddell, Comment, Examining the Evolution of Nonparty 
Fault Apportionment in Arkansas: Must a Defendant Pay More Than Its Fair Share?, 66 ARK. L. 
REV. 485, 490 (2013) (citing Reed v. Malone’s Mech., Inc., 854 F. Supp. 2d 636, 641 (W.D. Ark. 
2012)) (“The court in Reed recognized that, after Johnson, ‘in cases where a plaintiff—either by 
choice or simple inaction—[did] not bring claims against a potentially liable joint tortfeasor, a 
defendant [had] no recourse under the CJRA to ensure that its fault [was] properly apportioned.”). 

 118. The purest expression of comparative negligence principles would be found in a plan that 
held defendants severally liable, accounted for phantom negligence, and allocated a portion of the 
total fault of phantom tortfeasors. If vicarious liability applies, however, the vicariously liable entity 
and the actor for whose torts that entity is responsible should be treated as a single defendant in 
relation to the plaintiff. See generally McClellan, supra note 55. 
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When it comes to immune parties, while the plaintiff is not in control, the 
legislation has decided that such parties cannot be sued.119 Regardless of the 
difficulty the Proportionate Share Approach creates for the plaintiff, allowing 
immune parties to be allocated fault through the Proportionate Share Approach 
still beats the other approaches. Without allowing fault allocation to immune 
parties through this apportionment methods, courts seem to apply joint and several 
liability.120 

As for unknown and insolvent parties, a different approach needs to be taken. 
With regard to these nonparties, the proportionate share approach is most natural 
for the defendants, but it places a burden on the plaintiff and a risk of an 
exaggerated fault allocation to non-parties. This risk to the plaintiffs is not 
counterbalanced by the plaintiff’s own decision or the legislature’s decision, but 
rather, this is just pure unluckiness on the part of the plaintiff. Thus, it is not fair 
for the plaintiff to have to defend these individuals and lose out on any 
apportionment they are awarded.121 On the other hand, it is not fair to the trial 
defendant to be unable to talk about parties so involved in the incident.122 If they 
cannot speak about these individuals, the defendants are stuck describing a story 
with missing pieces to the puzzle, leaving a jury confused and ready to place more 
blame on the trial defendants.123 Because there is so much inequity in picking one 
side or the other in this specific circumstance, the best choice is to split this specific 
allocation right down the middle between the rights of the plaintiff and rights of 
the defendant, leading to the proposal as described below. 

 

 119. Miss. Code. Ann. § 85-5-7 (West 2019), note of decision (Effect of Immunity), Comment 
(“Party which is immune from liability, including an employer which is immune by virtue of 
workers’ compensation law, may be assessed fault under allocation of fault statute in a civil action 
involving joint tortfeasors; tortfeasors; immunity from liability does not prevent an  
immune party from acting or omitting to act, but rather, shields that party from any liability 
stemming from that act or omission, there is nothing logically or legally inconsistent about allocating 
fault but shielding immune parties from liability for that fault, and there is no reason to imagine that 
the legislature did not intend fault to be allocated against immune parties, insofar as that  
allocation can be of no detriment to those parties”). 

 120. See In re Chene, 1998 Bankr. LEXIS 1294, at *5, (Bankr. M.D. Fla. 1998) (“‘[J]oint and 
several liability’ by definition means that each person assessed is fully liable for the entire amount of 
the obligation.”). 

 121. See Richard Collins and Dale Oesterle, Article, Rethinking the Partial Settlement Credit Rule 
in Private Part Cercla Actions: An Argument in Support of the Pro Tanto Credit Rule,  66 U. COLO. 
L. REV. 711, 755-56 (1995) 

(“Most strikingly, the Third Restatement includes commentary attacking a Montana Supreme Court 
decision which held that nonparty allocation violates the due process rights of both the nonparty and 
the plaintiff. The Restatement describes the Plumb v. Fourth Judicial District Court decision as based 
on four grounds articulated by the court: 1) the effect of apportionment on the nonparty’s reputation; 
2) the disproportionate responsibility potentially assigned to an unrepresented nonparty; 3) the unfair 
burden on the plaintiff to establish the nonparty’s culpability and introduce evidence; and 4) the 
availability of alternative joinder procedures as a means of including nonparties.”). 

 122. See e.g., Smith v. Tiffany, 799 S.E.2d 479, 493 (S.C. 2017) (“[The nonparty’s] absence from 
this lawsuit deprives the fact-finder of the ability to allocate fault rationally, and subjects appellants, 
as well as the plaintiff, to a flawed allocation of fault, which in turn could cause unfair exposure to 
joint and several liability with no recourse to seek contribution.”). 

 123. Conversation with J. Randall Engwert, supra note 94. 
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IV. PROPOSAL 

When viewing all of the policy concerns of allocating fault, there is one 
approach that stands clear and above the rest: The Proportionate Share Approach. 
However, when it comes to specific circumstances of immune and non-parties, the 
tipping of the scale is not quite as clear. Then, when the strategies of the parties 
are incorporated into the equation, the result, while intricate, balances out as 
follows: 

The court should apportion fault under the proportionate share approach, allowing all 

responsible parties, including the settled, immune,124 and nonparties alike to be 

included in fault allocation (where it is the trial defendant who has met their burden 

of showing by a preponderance of the evidence that the other defendants are at least 

partially at fault). However, nonparty defendants should be separated out by unnamed 

parties versus insolvent or unknown parties by judicial decision with reasonable 

notice125 before the trial.126 In the case of unknown or insolvent parties, any allocation 

of damages apportioned to these individuals should be split 50/50 between the trial 

plaintiff and the trial defendant. In addition, while usually there should be no 

contribution, in the case of the insolvent and unknown parties, if they become known 

or collectable, both trial plaintiffs and trial defendants should be allowed to make a 

contribution claim127 for a period of five years after the jury award. 128 

This solution specific to unknown and insolvent nonparties ensures that the 
defendant will not try and fault these parties to an exaggerated amount, while 
allowing these parties to be in the pool of possibility for the most natural 

 

 124. See Miss. Code. Ann. § 85-5-7 (“In actions involving joint tortfeasors, the trier of fact shall 
determine the percentage of fault for each party alleged to be at fault without regard to whether the 
joint tortfeasor is immune from damages.”). Compare with Utah’s unique way of allowing allocation 
on damages to immune parties, Utah Code Ann. § 78B-5-819 (not allowing for fault to be allocated 
to immune parties if the fact finder determines that their fault is less than 40% but allowing reduction 
in the damages to the non-settling defendant if the allocation is greater than 40%). 

 125. This is not only to categorize the nonparty but to give notice to plaintiff in preparation for 
trial. See e.g., Utah Code Ann. § 78B-5-821 (“Fault may not be allocated to a nonparty unless 
a party timely files a description of the factual and legal basis on which fault can be allocated and 
information identifying the nonparty, to the extent known or reasonably available to the party, 
including name, address, telephone number and employer.”). See also Nancy Costello, Note, 
Allocating Fault to the Empty Chair: Tort Reform or Deform?, 76 U. DET. MERCY L. REV. 571, 576 
(1995) (“In assessing percentages of fault the trier of fact shall consider the fault of all persons who 
contributed to the alleged injury, death or damage to property, regardless of whether the person was, 
or could have been, named as a party to the suit. Negligence or fault of a nonparty may be considered 
if the plaintiff entered into a settlement agreement with the nonparty or if the defending party gives 
notice before trial, in accordance with the requirements established by court rule, that a nonparty was 
wholly or partially at fault.”). 

 126. See generally Daniel Levi, Note, A Comparison of Comparative Negligence Statutes: Jury 
Allocation of Fault—Do Defendants Risk Paying for the Fault of Nonparty Tortfeasors?, 76 WASH. 
U. L. Q. 407, 424-25 (1998). 

 127. While contribution is usually for the defendant, others can bring a claim as well. 

 128. Compare Ohio Rev. Code Ann. § 2307.22 with Rev. Code Wash. (ARCW) § 4.22.070 with 
Or. Rev. Stat. Ann. § 31.805 and Mich. Comp. Laws Ann. § 600.2957. 
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explanation of the story that has occurred. If the defendant knows they must take 
pay for half the money if fault is allocated to these individuals, they will only argue 
such fault to the extent necessary. Additionally, it may also make the Plaintiff 
argue against the unknown or insolvent defendant, but only to the extent necessary, 
as they will only bear half of the allocation. With this proposal, it may be the 
correct assertion to say this is not fair for the defendant, the defendant should not 
take 50% of this allocation, and this may even make the defendant choose not to 
argue for liability of these individuals. However, it may also be correct to say that 
it is not fair that the plaintiff should take a hit of 50% of this allocation. The truth 
is, it is not fair at all, and that is why the only equitable way to split such allocation 
is 50/50 between the two. This tough position puts the defendant and plaintiff on 
an even playing field, and in the end, it creates the most just result, making neither 
party be over the top in pushing fault on these unrepresented individuals.129 Then, 
the contribution option is created to bring fairness to this result in the event that 
the unknown or insolvent defendants are ever collectable. 

With this proposal, consider the example again: 
The maintenance person goes to trial knowing he can claim the empty chair 

defense against the following people: the heating company, the residents, and the 
bed and breakfast. Of course, then, the maintenance person can argue contributory 
negligence on the part of the Plaintiff, Rose. If you recall, Rose already received 
$150,000 as a settlement from the heating company, and she received $60,000 as 
part of her worker’s compensation claim from the insurance paid by the bed and 
breakfast. Only Rose and the maintenance person go to trial, but the maintenance 
person is ready to argue the fault of the other defendants, proving his case to get 
each of the other parties in the pool to which fault can be allocated. Rose, knowing 
she settled with the heating company and received worker’s compensation from 
the immune party, the bed and breakfast, tries her best to argue that that the 
maintenance person is at fault for the injuries she suffered. She has a decent 
argument here, as most of her injuries relate to the fall which could have been 
prevented by the ladder’s proper placement. Still, the jury apportions fault to the 
parties as follows: 30% to the maintenance person, 40% to the heating company, 
10% to the bed and breakfast, 15% to the residents, and 5% to Rose, and the jury 
sets the total amount of Rose’s damages to $500,000. This fault allocation sets the 
respective proportionate share as follows: heater company $200,000, maintenance 
person $150,000, bed and breakfast $50,000, residents $75,000, and Rose 
$25,000, which lessens Rose’s recovery because of her comparative negligence. 
Thus, out of the $500,000 in total damages for this incident, Rose receives 
$360,000: $150,000 from the settlement with the heating company, so Rose 
shortened herself by $50,000 out of her own negotiation, $60,000 for the worker’s 
compensation from the bed and breakfast, which is actually $10,000 more than its 
proportionate share, and $150,000 for the maintenance person, the proportionate 
amount of damages when the whole story is told. Rose is then out $75,000 due to 

 

 129. Testimony from experts that other defendants had acquired but ultimately didn’t use because 
they didn’t go to trial could also be used to help mitigate the lack of a defense for those parties. See 
Peter Knapp, Keeping the Pierringer Promise: Fair Settlements and Fair Trials, 20 WM. MITCHELL 

L. REV. 1, 71-75 (1994). 
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her own sympathetic decision not to sue the residents, and $25,000 for her own 
actions. 

Putting it all together, this Proportionate Share with the inclusion of the 
empty share, all comes out the fairest. However, to understand the special solution 
for unknown and insolvent defendants in the proposal, the example should be 
shifted: In the fire, the records of the bed-and-breakfast residents were lost and 
there is no way to track down who was staying in that room. Thus, before the trial, 
the residents are determined by the court to be an unknown party, so the 50/50 
rule proposed is in play. Throughout the trial, both the maintenance person and 
Rose discussed the action or inaction of the residents, but neither of them pushes 
it too hard. The jury allocations 10% of the fault to residents, 42.5% to the heating 
company, 32.5% to the maintenance person, 15% to the bed and breakfast, and 
5% to Rose. The proportions are then $50,000 to the residents, $212,500 to the 
heating company, $162,500 to the maintenance person, $75,000 to the bed and 
breakfast, and $25,000 to Rose. The damage award is $500,000, leaving Rose with 
$397,500: $25,000 for half of the resident’s portion (paid by the maintenance 
person), $150,000 from the heating company settlement, $162,500 for the 
maintenance person’s share, and $60,000 from the worker’s compensation claim. 
If the residents are identified within 5 years of the award, Rose can seek the extra 
$25,000 from them, and maintenance person can bring the $25,000 contribution 
claim against them. 

This proposal is by no means elegant or easily executed, but it brings the fault 
allocation law closer to balance than any other approach. Some fault allocation 
approaches favor defendants and some favor plaintiffs, but this proposal creates a 
middle ground by considering the control the plaintiff has in this whole event. In 
the end, it is proportionate share with a little flair to the empty chair that balances 
the rights of all parties and makes the trial the most natural and just.130 

V. CONCLUSION 

To get to the proposed method of fault allocation being proportionate share 
with limits on the empty chair, the approaches to fault allocation were first 
analyzed to create a proposed method of allocation that strikes a balance between 
the rights of the plaintiff and defendants. After understanding the policy arguments 
to the approaches, a deeper look into the change in a party’s strategy through the 
different approaches could was investigated to reach a conclusion that brought the 
most natural and just results. Additional, yet important, aspects of nonparties 
tortfeasors lead to the conclusion that immune and unnamed tortfeasors should be 
allocated fault, and so should unknown and insolvent parties, but their specifically 
allocation should be paid 50/50 between the plaintiff and the trial defendant. This 
all lead to a proposal that strikes the balance between the party’s rights by looking 
at the control during the litigation process, policy reasons, and strategical 

 

 130. While this article is an attempt to find a balance, it also articulates the importance of a set 
approach at least within the jurisdiction itself, as strategy can drastically vary depending on the 
implications of the approach, and it is only fair to all of the parties that these details are known before 
even the settlement process begins. 
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differences. The result, while admittedly imperfect, is a balance which could move 
our system a step closer to true justice. It is the Proportionate Share with a little 
flair to the empty chair that makes this possible. 




